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PREFACE 
The State Water Code, Act 45, SLH 1987, was signed into 
law by Governor John Waihee on May 29, 1987. This Act placed 
the responsibility of statewide water management with the new 
Commission on Water Resource Management. This document is a 
report on the Commission's implementation efforts. 
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SUMMARY 
The State water Code, codified as Chapter 174C, HRS, was 
signed into law by the Governor on May 29, 1987 initiating the 
State's obligation to provide a water resources management 
program. 
Nominating Committee 
In connection with the establishment of the Commission on 
Water Resource Management, a nominating committee was formed on 
July 27, 1987, to evaluate applicants for four positions on the 
Commission. Nominating committee members were: 
• Charlene Hoe, Executive Director of KEY project 
• Howard Tasaka, official with Sheetmetal Workers Union 
• Allen Kajioka, architect 
• Jann Yuen, attorney 
Over 50 applications from interested, knowledgeable 
individuals in the water community were received. 
Appointment of Commission Members 
To complement the Chairperson of the Board of Land and 
Natural Resources and the Director of Health, both of whom will 
serve as ex-officio members, four additional water experts were 
appointed by Governor Waihee on October 22, 1987 to serve on the 
six-member Commission on water Resource Management. 
The members on the fully constituted Commission are: 
• William paty Chairperson 
• John Lewin, M.D. Ex-officio Voting Member 
• Michael J. Chun, PhD. Member 
• Robert S. Nakata Member 
• Richard H. Cox Member 
• Guy Fujimura Member 
The four appointees are subject to Senate confirmation in 
1988. 
Appointment of the Deputy for water Resource Management 
On January 8, 1988, Governor John Waihee announced the 
appointment of Manabu Tagomori as Deputy for water Resource 
Management. 
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Windward Oahu Interim Instream Flow Standards 
On July 30, 1987, interim instream flow standards were 
established for Windward Oahu by the Board of Land and Natural 
Resources. 
East Maui and Kauai Interim Instream Flow Standards 
Interim instream flow standards for East Maui and Kauai, 
due by December 1987, were deferred by the Commission pending 
the adoption of the Code's administrative rules. 
promulgation of Administrative Rules 
All chapters of the Code's Administrative Rules have been 
drafted and were submitted on December 28, 1987 to the Office of 
the Attorney General for review. 
vi 
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Chapter I 
ADMINISTRATION OF THE WATER CODE 
The administration of the State Water Code rests with the 
Commission on Water Resource Management (CWRM). The Commission 
consists of six members, with the chairperson of the Board of 
Land and Natural Resources acting as the Commission chairperson 
and the Director of Health serving as an ex-officio voting 
member. The remaining four positions on the Commission are 
filled with appointees of the Governor. These four Commission 
members were chosen from a list of nominees submitted to the 
Governor by a nominating committee composed of four individuals. 
Nominating Committee 
The Code provides for a nominating committee of four 
persons to solicit applications and search for candidates for 
membership on the Commission. The Committee was composed of the 
following individuals, appointed in accordance with the Code: 
Appointed by the Governor 
• Charlene Hoe - Director of KEY project in Kahaluu 
• Howard Tasaka - Official with Sheet Metal Workers Union 
Appointed by the President of the Senate: 
• Allen Kajioka - Architect, Kajioka, Okada, and Partners. 
Appointed by the Speaker of the House: 
• Jann Yuen - Attorney with Grand Pacific Life. 
The Nominating Committee, formed on July 27, 1987, began 
its search for candidates by placing news advertisements in 
local periodicals on July 26 and August 20, 1987 (see Appendix 
C) • 
Over 50 applicants were interviewed by the Nominating 
Committee. A list of 18 nominees was submitted to the Governor 
on September 28, 1987. 
Commission on water Resource Management 
The four non-ex-officio members of the Commission were 
appointed by the Governor on October 22, 1987 and are subject to 
confirmation by the Senate in the legislative session of 1988. 
The following are the members of the Commission on water 
Resource Management: 
Member 
• William W. Paty 
• John C. Lewin, M.D. 
• Michael J. Chun, PhD 
• Robert S. Nakata 
• Richard H. Cox 
• Guy Fujimura 
Term 
Ex-officio 
(Chairperson) 
Ex-officio 
4-years 
4-years 
2-years 
2-years 
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Affiliation 
Chairperson of the 
Board of Land and 
Natural Resources 
Director of the 
Department of 
Health 
VP and Secretary 
of Park Engineering 
Pastor of Kahaluu 
Methodist Church 
Retired VP of 
Alexander & 
Baldwin, Inc. 
Secretary-Treasurer 
of International 
Longshoremen & 
Warehousemen's 
Union 
Deputy for Water Resource Management 
Nine applicants were interviewed by the Nominating 
Committee for the position of Deputy for Water Resource 
Management. Based on the evaluations of the Nominating 
Committee, and with the approval of the other members, the 
Chairperson of the Commission appointed Mr. Manabu Tagomori to 
become the first Deputy for Water Resource Management. On 
January 8, 1988, Governor John Waihee formally announced the 
appointment of Mr. Tagomori. 
A professional engineer registered in the state of Hawaii, 
Tagomori was the Manager-Chief Engineer of the Division of Water 
and Land Development, Department of Land and Natural Resources, 
prior to his appointment as Deputy for water Resource 
Management. He will report to the Chairperson of the 
Commission, William Paty, and will administer and implement, 
under the direction of the Commission, the Code and its 
associated administrative rules. 
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Chapt.er II 
PROMULGATION OF ADMINISTRATIVE RULES 
Administrative rules drafted for the implementation of the 
State water Codeare currently under review by the Office of the 
Attorney General. 
The order for adoption of administrative rules is as 
follows: 
Administrative Rule 13-167 
" 
" 
" 
" 
" 
" 
" 
" 
13-168 
13-169 
13-170 
13-171 
Practice and Procedure for 
the Commission on water 
Resource Management. 
Reports on water Use, Wells, 
and Stream Diversions. 
Protection of Instream Uses 
of water. 
Hawaii water Plan. 
Designation and Regulation 
of water Management Areas. 
A schedule of future Commission meetings for the review 
and adoption of administrative rules can be found in Appendix E. 
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Chapter III 
ADOPTION OF INTERIM INSTREAM FLOW STANDARDS 
The State Water Code provides for the protection of 
instream uses in Hawaii through the establishment of instream 
flow standards and the regulation of stream channel 
alterations. Pending the establishment of instream flow 
standards, the Code allows for the adoption of interim instream 
flow standards. 
Interim standards are temporary flow standards of 
immediate applicability, adopted without the necessity of a 
public hearing and terminating upon the establishment of a 
permanent instream flow standard. An interim standard is 
somewhat general in nature, utilizes available data and can 
apply to an entire stream or drainage basin or possibly to all 
streams within a region. 
statutory Deadlines 
Section 4 of the State Water Code provides specific 
deadlines for the adoption of interim instream flow standards 
throughout the State. Interim standards are to be adopted for 
the following regions by the dates indicated: 
Windward Oahu 
East Maui and Kauai • 
Hawaii and Molokai .•••••. 
West Maui and Leeward Oahu 
-5-
July 31, 1987 
December 31, 1987 
July 1, 1988 
December 31, 1988 
• i._ : 
section 4 further states that the Commission may alter 
priorities relative to given areas and may extend the time 
needed for completion in the event contested case hearings or 
court appeals relative to establishing interim instream flow 
standards develop during this period. 
Interim standards for Windward Oahu were adopted by the 
Board of Land and Natural Resources on July 30, 1987 under 
Chapter 176D, HRS. The Department of Land and Natural Resources 
then began work on interim standards for East Maui and Kauai 
streams, held four public meetings and two county agency 
briefings in October, and prepared a recommendation for the 
November 20, 1987 meeting of the Board of Land and Natural 
Resources. 
Department staff had concluded that the Board could act on 
interim standards in the absence of an officially constituted 
Commission in order to comply with the statutory deadlines. 
However, on November 19, 1987, the Department was informed by 
the Office of the Attorney General that the Board's jurisdiction 
is specifically limited to the establishment of standards for 
Windward Oahu under Chapter 176D, HRS, and that the Commission, 
rather than the Board, must consider and provide decisions on 
interim standards for the remaining areas. 
According to the Attorney General, the Commission could 
not legally consider nor adopt standards without first adopting 
administrative rules required to implement applicable sections 
of the Code. The adoption of administrative rules is 
anticipated to be final by mid-1988. Once the rules are 
adopted, the interim instream flow standards for East Maui and 
Kauai will be promptly considered. 
-6-
While await~ng the adoption of administrative rules, the 
Department is continuing to work on developing interim standards 
for the remaining areas, with the intent of maintaining the 
schedule specified in the Code. 
The chronology of events up to December 1987 is summarized 
in Appendix D. 
Interim Standards for Windward Oahu streams 
Interim instream flow standards already adopted for 
Windward Oahu streams are based upon techniques for estimating 
streamflow required to maintain the habitat of particular 
species of native aquatic animals. The technique utilizes 
percentages of median streamflow to define the flow standard. 
Initially, a full range of flows for the maintenance of 
aquatic habitat was considered and presented at public 
informational meetings as follows: 
RANGE OF FLOWS TO MAINTAIN AQUATIC HABITAT 
Stream Condition Desired Flow 
Flushing or Maximum 200% of the median flow 
Optimum Range 60 - 100% of the median flow 
outstanding 50% of the median flow 
Excellent 40% " " " " 
Good 30% " " " " 
Fair or Degrading 20% " " " " 
Poor or Minimum 10% " " " " 
Severe Degradation less than 10% of median flow 
-7-
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Agency review of the proposed standards and public 
comments at informational meetings and at the Board meetings 
(July 10 & 30, 1987) indicated a number of concerns. The key 
concerns were: 
• Mean streamflow rather than median should be used. 
• If median flow is used, the standard should be set at 
100% of the median flow. 
• Calculated streamflows using the u.s. Geological 
survey method for Windward Oahu streams vary widely 
from observed or actual flows. 
Following its evaluation of agency input and testimony 
received at the public meetings, the Department selected the 
lower limit of the optimum range - 60% of the median flow - as 
the standard to be recommended to the Land Board. It was felt 
that this standard would ensure that aquatic species are 
protected and, at the same time, that existing and potential 
agricultural and other offstream uses of water are given 
appropriate consideration, as required by the state Water Code. 
In addition, the Division proposed a formula to estimate median 
flow on streams where flow records are not available. 
In response to testimony received at its meetings, the 
Board adopted the following three-part standard on July 30, 1987: 
A. With respect to gaged streams, the standard is set at 
100% of the median flow computed after existing 
diversions have been deducted. 
B. With respect to ungaged streams, no further diversion 
shall be allowed. 
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c. These interim instream flow standards can be modified 
on a case-by-case basis by individual application 
when additional and more specific data becomes 
available for each such individual stream. 
Interim Standards for East Maui and Kauai Streams 
The Department's proposed interim flow standard for East 
Maui and Kauai streams follows a format similar to the adopted 
standards for Windward Oahu. 
In support of future applications of the flow standards, 
the u.S. Geological Survey was asked to develop appropriate 
formulas for the estimation of flows for ungaged streams in East 
Maui and Kauai. At this time, the Geological Survey formulas 
appear to be the best available means of estimating median flow 
on ungaged streams. 
Two public informatio~al meetings and a county agency 
briefing were held on both Maui and Kauai to provide the public 
an opportunity to review the proposed interim standards and 
provide their comments and recommendations. 
Agency review and public comments received at these 
meetings expressed a number of different and opposing views. 
Different flow standards were suggested, including from the 
restoration to a pre-diversion natural flow; to the "status 
quo", and maintenance of varying flows such as 100%, 75%, 60%, 
and 30% of median flow. In addition, suggestions were made to 
provide standards for the more pristine streams, but allow the 
development of less pristine streams. 
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The Department considered all concerns expressed and 
subsequently drafted an interim standard for recommendation to 
the Board of Land and Natural Resources at its November 20, 1987 
meeting (See Appendix B). 
The recommended standard was as follows: 
A. A flow equal to 60% of the median streamflow derived 
from available actual flow records or estimated by 
the empirical formula: 
Q = 1.466 x AO.716 x Rl.711 x E-O.959 x CO.lll 
where: Q = median annual discharge (cfs) 
A = drainage area (sq. miles) 
R = mean annual precipitation (in.) 
E = mean elevation (ft.) 
C = swamp cover (percent) 
Median streamflow was adjusted to exempt existing 
diversions and established water rights. 
B. A flow based on additional and more detailed data 
which, in the opinion of the Board, represents a 
better approximation of the water requirements of the 
identified instream values to be protected. These 
median streamflows are also adjusted to exempt 
existing diversions and established water rights. 
As noted earlier, action on this proposed standard was 
deferred because the Board's jurisdiction on establishing 
standards is limited to Windward Oahu streams under Chapter 
176D, HRS. 
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The Commission on water Resource Management has since been 
provided copies of all comments received and it has asked the 
Department staff to explore another approach to resolve public 
and agency concerns. 
The suggested new approach incorporates a priority system 
that would provide greater protection for pristine streams, and 
less protection for modified or diverted streams. Under this 
approach, pristine streams could be given a standard of 100% of 
the median streamflow or possibly a "status quo· standard, and 
modified and diverted stearns could receive a lower standard, 
e.g. 30% of the median flow, allowing additional water to be 
developed for offstream use. streams that fall between these 
two categories could be given a standard equal to 60% of the 
median streamflow. This approach would provide the Commission a 
wider opportunity to satisfy both environmental concerns and 
offstream user needs. 
The application of this approach is considered to be 
significantly different from the initial proposal and, as such, 
a second round of public information meetings and agency 
briefings in the corning months is being scheduled. Following 
the meetings the Department will present its final 
recommendation to the Commission on water Resource Management 
-11-
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Chapter IV 
REORGANIZATION OF THE DIVISION OF WATER AND LAND DEVELOPMENT 
The reorganization of the Department of Land and Natural 
Resources' Division of water and Land Development, which is to 
technically support the Commission on Water Resource Management, 
is under review by the Administration. A major functional 
change is the transfer of the State's irrigation water 
development program to the Department of Agriculture. This 
transfer will be effective by June 1989 as mandated by Act 306, 
SLH 1987. 
The Division is proposed to be renamed the Division of 
Water Resources and will be composed of four branches to reflect 
the major activities and areas under the State water Code. The 
new branches would consist of the following: 
Survey Branch 
Regulation Branch 
Planning Branch 
Technical Services Branch 
All of the present Division personnel, other than those in 
the irrigation services program, are expected to remain and be 
integrated into the new Division. 
Additional specialty positions such as hydrologists, water 
resource planners, and environmental technicians are expected to 
be added to the technical staff necessary to implement the Code 
provisions. 
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Chapter V 
FUTURE TASKS 
The immediate goal of the Commission on Water Resource 
Management is to adopt administrative rules to allow the 
Commission to carry out its many functions. Once the rules are 
in place, and the Commission is officially established, focus 
will be placed on the following items in resource planning and 
management. 
Resource Planning: 
(1) Prepare and implement the Hawaii Water Plan. 
Resource Management: 
(1) Register existing water users and uses. 
(2) Inventory and record water use. 
(3) Survey stream systems for instream values. 
(4) Assess sustainable yield of resources in hydrologic 
units. 
(5) Establish interim instream flow standards statewide. 
(6) Establish permanent instream flow standards. 
(7) Regulate stream channel alterations. 
A tentative schedule for discussions on these activity 
areas at future Commission meetings can be found in Appendix E. 
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CONFERENCE COMMITTEE REPORT NO. /11.. 
Honolulu, Hawaii 
____ , 1987 
RE~ H.B. No. 3S 
H.D. 1 
S.D. 2 
C.D. 1 
Honorable Daniel J. Kihano 
Speaker, House of Representatives 
Fourteenth State Legislature 
Regular Session of 1987 
State of Hawaii 
Sir: 
Your Committee on Conference - on the disagreeing vote of 
the House of Representatives to the amen~ments proposed by the 
Senate in H.B. No. 35, H.O. 1, S.D. 2, entitled: -A BILL FOR 
AN ACT RELATING TO THE STATE WATER COD!-, having met, and after 
full and free discussion, has agreed to recommend and does 
recommend to the respective Houses the final palsage of this 
bill in an amended form. 
The purpose of this bill i. to regulate the water 
resources of the State of Hawaii' tor the benefit of its people. 
Article XI, Section 7, of the Constitutiop 6t the State of 
Hawaii mandates the State's obligation -to protect, control and 
regulate the use .of the Hawaii's water resources for the 
benefit of its peopl.·, and requirel that: 
-(t)he legillatute shall provide for I water resources 
agency which, a. provided by law, shall set overall water 
conservation, quality and use policies; define beneficial 
and reasonable uses; protect ground and surface water 
resources, watersheds and natural stream environments; 
establish criteria for water use priorities while assuring 
appurtenant rights and esistinq correlative and riparian 
uses and establish procedures for ' regulating all uses of 
Hawaii's water resources.-
Recognizing the magnitudo and importance of this charge to 
the State by the 1978 Constitutional Convention, your Committee 
on Conference has resolved the differences in the two versions 
E12383 
HRO/2043m 
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of the water Code. Your Committee wishes to express its deep 
appreciation to the late Richard A. Kawakami, Speaker of the 
House of Representatives of the Fourteenth Legislature, State 
of Hawaii, for his leadership and inspiration for final passage 
of this important legislation which· will seek to preserve for 
the citizens of this State this most precious" natural 
resource. Speaker Kawakami's gentle prodding brought this 
water Code to resolution after nearly nine years of debate. 
80th House and Senate versions of the Water Code are 
similar in concept. The House version (H.D. 1) and the Senate 
version (S.D. 2) are compared as follows: 
HOUSE 
Findings 
Part 
I 
II 
III 
IV 
V 
VI 
VII 
Administrative Structure 
Reports on Water Use 
Hawaii Water Plan 
Regulation of water Use 
Water Quality 
Instream Uses of Water 
Wells 
Water Code Review Commission 
No State Mandate 
Repeal of Chapters 176, l76D, 
177, and 178 
Nomination Procedure for Water 
Resources Board 
Transition Provisions 
Severability 
Appropriation 
Effective Date' 
SENATE 
Findings 
Part 
I 
II 
III 
IV 
V 
VI 
VII 
VIII 
Administrative Structure 
Reports on Water Use 
Regulation of Water Use 
Water Quality 
Instream Uses of Water 
Wells 
Stream Diversion Works 
Native Hawaiians Water 
Rights 
Transfer Provisions 
Water Code Review Commission 
No State rtandate 
Repeal of Chapters 176, 
1760, 177, and 178 
Appropriation 
Effective Date and Transition 
Provisions · 
The major differences between the two Houses have been 
resolved as follows: 
( 1) 
E12383 
HRO/2043m 
The new six person, part-time, unpaid commission on 
water resource management is established in the 
Department of Land and Natural Resources. The 
CONFERENCE COMMITTEE REPORT No./19 
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chairperson of the Board of Land and Natural 
Resources will be the chairperson of the Water 
Resources Commission. The Director of the Department 
of Health will serve as an ex officio voting member 
of the Commission. Four other' members will be 
selected by the Governor from a slate recommended to 
the Governor by a selection commission and shall be 
subject to confirmation by the Senate. 
(2) A first deputy to the chairperson of the Commission 
is to be appointed by the chairperson with majority 
approval of the Commission. This deputy is to be 
someone other than, any other first deputy to the 
chairperson as head of the board of land and natural 
resources. The Commission's first deputy shall be 
its chief executive officer. 
(3) The counties' powers to plan and zone shall not be 
affected by the Code. Rights to use of water 
resources cannot be acquired by prescription. 
(4) The Water Commission is charged with the 
administration of the Water Code with specific 
functions spelled out, including the establishment of 
an instream use protection program (part VI) and a 
permit system (part V). It il not the intent, 
however, to require an instro~m use permit for 
routine stream mainten~nce activities or for projects 
which have commenced construction. 
(5) A statewide dispute resolution m~ch~nism is created 
in this Act to bring all water disputes before the 
Commislion, rather than the courts, for expeditious 
and in.~pensive resolution of conflicts both within 
and outside designated water mana9~m~nt areas. 
E12383 
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Your Committee believes that the Commission has the 
authority to and should adopt rule. ' for the 
resolution of disputes which would include but not be 
limited to the inexpensive and timsly determination 
of appurtenant rights, existin9 riparian uses, and 
existinq correlative uses - in· disputes, brought before 
the Commission; and the issuanc~ ·of orders and 
rulings to protect the rights an4 uses of parties as 
CONFERENCE COMMITTEE REPORT NO. I' I'~ 
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determined by the Commission. Both Houses agree that 
the final decision on these matters shall be made by 
the Commission. To the extent that the Commission 
believes further legislation in this area would be 
beneficial, the- legislature woulJ expect and welcome 
such proposals from the Administration. 
(6) Any affected county agency may be admitted as a party 
to proceedings upon request. 
(7) Reports of Water Use (part II) has been rewritten. A 
person shall declare and seek a certification of 
one's water use pursuant to Commission rules. The 
Commission is required to give notice of such rules 
by publication and by- personal mailed notice to 
certain parties. The contents of the declarations 
are specified and if approved, the Commission shall 
issue a certificate describing the use. Hearings 
shall be held, if requested. Upon termination of a 
certified use, the certificate owner shall file a 
report with the Commission. 
(8) 
(9) 
E12383 
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The section on certificates of use is intended to 
afford protection to constitutionally recognized 
interests under Article XII, Section 7 of Hawaii's 
Constitution that are not in designated areas. The 
Commission should adopt rules to provide adequate 
notice and procedural safeguards for all users 
including actual notice of applications to other 
users, that may be affected, hearing procedures, and 
conditions in a manner similar to that provided for 
permits in designated areas. Certificates of use 
shall be subject to appurtenant rights, existing 
riparian uses, and existing correlative uses. 
An entire new part III describing the Hawaii Water 
Plan is added. This is essentially the provisions 
contained in H.B. No. 35, H.O. 1. 
Water management areas may be designated under 
specific criteria r including situations where serious 
disputes are-occurrinq or where increasing or 
proposed diversions of surface water may 
detrimentally affect existing instream uses or 
existing offstream uses. 
CONFERENCE COMMITTEE REPORT NO. I ~ 
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(10) The county shall notify the Commission within sixty 
days after receipt of notice of a permit request as 
to whether a proposed use is inconsistent with county 
land use plans and policies. In addition, requests 
for water in Man amount . per month established by 
rule M may be made wi thout modifying· the permi t. 
Existing uses o( water in newly designated areas may 
continue until the Commission has acted on permit 
applications. 
(11) Appurtenant rights may not be lost. Riparian and 
correlative uses are protected in designated areas. 
(12) Jurisdiction over water quality has been expanded to 
also provide for exchange of information and for the 
formulation of a state water quality plan by the 
department of health. 
(13) The Commission is directed to implement instream flow 
standards when disposing of water from state 
watersheds and when regulating use of lands and 
waters within conservation districts. 
To the fullest extent possible, it is the intent of 
the Legislature that interim instream flow standards 
be established prior to either new or expanded 
diversions of water from a stream. 'Protection of our 
streams is an important part of the water code. 
It is your Comrnitteo's recomm9ndation that the 
interim instream flow standards be undertaken by a 
joint Department of Land and Natural Resources, and 
appropriate federal agencies such as the U.S. Fish 
and Wildlife Service and u.s. Geological Survey, in 
order to take advantage of in-house, least-cost 
ezpertile. 
(14) You~ Committee deleted the provision relating to the 
prohibition of the sale of water covered by permits 
and the ability of permittees to recover the costs of 
development and distribution of water. However, this 
deletion does not imply that the Msale M of water is 
affirmatively sanctioned by this Act; nor does this 
deletion imply that this Act curtails the ability of 
permittees to recover costs of developing and 
distributing water subject to the provisions of this 
Act. 
E12383 
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(15) In part IX on Native Hawaiian Rights, the cUltivation 
or propagation of taro on one's own kuleana has been 
added to the enumeration of items considered 
traditional and customary. 
(16) The Commission is mandated to adopt interim instream 
flow standards for Windward Oahu by July 31, 1987, 
for East Maui and Kauai by December 31, 1987, for 
Hawaii and Molokai by July 1, 1988, and for West Maui 
and Leeward Oahu by December 31, 1988. 
(17) Other nonsubstantive changes were made throughout the 
Code for purposes of clarity. 
The provision transferring functions from the department 
of land and natural resources to the department of agriculture 
has been deleted because there is a separate bill which 
provides for managing irrigation water facilities. 
The appropriation to the departm~nt of land and natural 
resources has been adjusted to provide for $861,000 in fiscal 
year 1987-1988 and $410,000 in fiscal yelr 1988-1989. 
Your Committee on Conference is in accord with the intent 
and purpose of H.B. No. 35, H.D. 1, S.D. 2, as amended herein, 
and recommends that it pass Final Readinq in the form attached 
hereto as H.B. No. 35, H.D. 1, S.D. 2, C.D. 1. 
Respectfully submitted, 
MANAGERS ON TilE PART OF TilE SENATE f1J\t1I\GERS ON THE PJ\RT OF THE HOUSE -
~I'~ • ----------------~ ANDREW LEVIN, Co-Chairman 
, ~'P!' .... _~ • 
/1l~-t. J~ __ 
DAVID IGE, Member 
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Member 
BILL PFEIL, Member 
ACT 45 H.B. NO. 35 
A Bill for an Act Relating to the State Water Code. 
Be It Enacted by the Legislature of the State of Hawaii: 
SECTION 1. Findings. The legislature finds that the water resources 
of the State of Hawaii are in need of management and regulation. During the 
past decades, there have been shortages of water and a decline in the ground 
water levels. Moreover, in recent years, some of Hawaii's waters have been 
severely polluted by a variety of toxic contaminants. Furthermore, there has . 
been a great deal of uncertainty regarding the status of water rights. With 
these concerns in mind, the 1978 Constitutional Convention Inandatcd the 
legislature to devise a statutory solution. Therefore, in acting pursuant to its 
obligations to implement Article XI, section 7, of the State Constitution, this 
legislature recognizes, as did the 1978 Constitutional Convention, that the 
State has an obligation to prevent any further harm by protecting, control-
ling, and regulating the use of Hawaii's \vater resources for the benefit of its 
people. 
In enacting this legislation, the legislature ackno\vledges the farsight-
ed contribution of the late Richard A. Kawakami, Speaker of the House of 
Representatives of the Fourteenth Legislature, State of Hawaii, who as 
Chairman of the House Water, Land Use, Development and Hawaiian 
Affairs Committee from 1971 through 1980 laid the foundation for a State 
Water Code. His visionary concern for the protection of Hawaii's water 
resources for all its people predated by many years, the 1978 Hawaii state 
constitutional convention's amendment to Article XI, section 7, of the 
Hawaii constitution and the final report of the Legislature's Advisory Study 
Commission on Water Resources submitted in January, 1985. The enact-
ment of the State Water Code constitutes a legacy from the late Speaker 
which will benefit not only the citizenry of today but the countless genera-
tions yet to come. ,The legislature can find no greater or more precious 
monument to the memory of this wise and dedicated public servant than the 
passage of this Act. 
SECTION 2. The Hawaii Revised Statutes is amended by adding a 
new chapter to be appropriately des.ignated and to read as follows: 
"CHAPTER 
STATE \VATER CODE 
PART I. ADMINISTRATIVE STRUCTURE 
§ -1 Short title. This chapter shall be known and l11ay be cited as the 
State Water Code. 
§ -2 Declaration of policy. (a) It is recognized that the waters of the 
State are held for the benefit of the citizens of the State. It is declared that the 
people of the State are beneficiaries and have a right to have the waters 
protected for their use. 
(b) There is a need for a progranl of comprehensive water resources 
planning to address the problems of supply and conservation of \vater. The 
state water use and protection plan, with such future amendments, supple-
ments, and additions as may be necessary, is accepted as , the guide for 
developing and implementing this policy. 
(c) The State Water Code shall be liberally interpreted to obtain 
maximum beneficial use of the waters of the State for purposes such as 
domestic uses, aquaculture uses, irrigation and other agricultural uses, 
power development, and commercial and industrial uses. However, ade-
quate provision shall be l1lade for the protection of traditional and customa-
ry Hawaiian rights, the protection and procreation of fish and wildlife, the 
maintenance of proper ecological balance and scenic beauty, and the preser-
vation and enhancement of waters of the State for municipal uses, public 
recreation, public water supply, agriculture, and navigation. Such objectives 
are declared to be in the public interest. 
(d) The State Water Code shall be liberally interpreted to protect and 
improve the quality of waters of the State and to provide that no substance 
be discharged into such waters without first receiving the necessary treat-
ment or other corrective action. The people of Hawaii have a substantial 
interest in the prevcntion, abatel11ent, and control of both nc\v and cxisting 
water pollution and in the nlaintenance of high standards of water quality. 
(e) The State Water Code shall be liberally interpreted and applied in 
a manner which conforms with intentions and plans of the counties in terms 
of land use planning. 
. §. -3 Definitions. As used in this chapter, unless the context other-
wIs,e requIres: 
"Authorized planned use" means the use or projected use of water by 
a development that has received the proper state land use designation and 
county development plan/community plan approvals. 
"Board" means the board of land and natural resources. 
"Chairperson" means the chairperson of the commission on water 
resource management. 
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"Change in use" means any modification or change in water use from 
or to domestic, municipal, military, agriculture (including agricultural pro-
cessing), or industrial uses. 
"Channel alteration" means: (1) to obstruct, diminish, destroy, modi-
fy, or relocate a stream channel; (2) to change the direction offlow of water in 
a stream channel; (3) to place any material or structures in a stream channel; 
and (4) to remove any material or structures from a stream channel. 
"Commission" means the commission on water resource 
management. 
"Continuous flowing water" means a sufficient flow of water that 
could provide for migration and movement of fish, and includes those 
reaches of streams which, in their natural state, normally go dry seasonally at 
the location of the proposed alteration. . 
"Department" means the department of land and natural resources. 
"Domestic use" means any use of water for individual personal needs 
and for household purposes such as drinking, bathing, heating, cooking, 
noncommercial gardening, and sanitation. 
"Emergency" means the absence of a sufficient quantity and quality 
of water in any area whether designated or not which threatens the public 
health, safety, and welfare as detennined by the commission. 
"Ground water" means any water found beneath the surface of the 
earth, whether in perched supply, dike-confined, flowing, or percolating in 
underground channels or strealns, under artesian pressure or not, or 
otherwise. 
"Hydrologic unit" means a surface drainage area or a ground water 
basin or a combination of the two. 
: "Impoundment" means any lake, reservoir, pond, or other contain-
ment of surface water occupying a bed or depression in the earth's surface 
and having a discernible shoreline. 
"Instrcam flow standard" Illeans a quantity or flo\v of water or depth 
of water which is required to be present at a specific location in a stream 
system at certain specified times of the year to protect fishery, wildlife, 
recreational, aesthetic, scenic, and other beneficial instream uses. 
"Instream use" means beneficial uses of streanl water for significant 
purposes which are located in the stream and which are achieved by leaving 
the water in the stream. Instream uses include, but are not limited to: 
(I) Maintenance of fish and wildlife habitats; 
(2) Outdoor recreational activities; 
(3) Maintenance of ecosystems such as estuaries, wetlands, and 
stream vegetation; 
(4) Aesthetic values such as waterfalls and scenic waterways; 
(5) Navigation; . 
(6) Instream hydropower generation; 
-3-
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(7) Maintenance of water quality; 
(8) The conveyance of irrigation and don1estic water supplies to 
downstream points of diversion; and 
(9) The protection of traditional and customary Hawaiian rights. 
"Interim instream flow standard" nleans a tenlporary instream flow 
standard of immediate applicability, adopted by the commission \vithout 
the necessity of a public hearing, and terminating upon the establishnlent of 
an instream flow standard. 
"Municipal use" means the domestic, industrial, and commercial use 
of water through public services available to persons of a county for the 
promotion and protection of their health, comfort, and safety, for the 
protection of property from fire, and for the purposes listed under the term 
"d0I11cstic usc". 
"Noninstrcaln usc" 1l1CanS the usc of streaIn water that is diverted or 
removed from its stream channel and includes the use of streaIn water 
outside of the channel for domestic, agricultural, and industrial purposes. 
"Nonregulated use" means any use of water which is exempted from 
regulation by the provisions of this code. 
"Person" means any and all persons, natural or artificial, including an 
individual, firm, association, organization, partnership, business trust, cor-
poration, company, the United States of America, the State of Hawaii, and 
all political subdivisions, municipalities, and public agencies thereof. 
"Reasonable-beneficial use" means the use of water in such a quantity 
as is nccessary for economic and effIcient utilization, for a purpose, and in a 
manner which is both reasonable and consistent with the state and county 
land use plans and the public interest. 
"Streanl" means any river, creek, slough, or natural watercourse in 
which water usually flows in a defined bed or channel. It is not essential that 
the flowing be uniform or uninterrupted. The fact that some parts of the bed 
or channel have been dredged or improved does not prevent the watercourse 
from being a stream. 
"Stream channel" means a natural or artificial watercourse with a 
definite bed and banks which periodically or continuously contains flowing 
water. The channel referred to is that which exists at the present time, 
regardless of where the channel may have been located at any time in the 
past. 
"Stream diversion" means the act of removing water from a stream 
into a channel, pipeline, or other conduit. 
"Stream reach" means a segment ofa stream channel having a defined 
upstream and downstream point. 
"Stream system" Ineans the aggregate of water features c0l11prising or 
associatcd with a stream, including the stream itself and its tributaries, 
headwaters, ponds, wetlands, and estuary. 
"Surface water" means both contained surface water-that is, water 
upon the surface of the earth in bounds created naturally · or artificially 
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including, but not limited to, streams, other watercourses, lakes, reservoirs, 
and coastal waters subject to state jurisdiction-and diffused surface 
water-that is, water occurring upon the surface of the ground other than in 
contained waterbodies. Water from natural springs is surface water when it 
exits from the spring onto the earth's surface. 
"Sustainable yield" means the maximum rate at which water nlay be 
withdrawn from a water source without impairing the utility or quality of the 
water source as determined by the commission. 
"Time of withdrawal or diversion" nlcans, in vie\v of the nature, 
manner, and purposes of a reasonable and beneficial use of water, the nlost 
accurate method of describing the time when the water is withdra\vn or 
diverted, including description in terms of hours, days, weeks, months, or 
physical, operational, or other conditions. 
"Water" or "waters of the State" means any and all water on or 
beneath the surface of the ground, including natural or artificial water-
courses, lakes, PQnds, or diffused surface water and water percolating, 
standing, or flowing beneath the surface of the ground. 
"Water management area" means a geographic area which has been 
designated pursuant to section -41 as requiring nlanagement of the 
ground or surface water resource, or both. 
"Watercourse" means a stream and any canal, ditch, or other artifIcial 
watercourse in which water usually flows in a defIned bed or channel. It is not 
essential that the flowing be uniform or uninterrupted. 
"Water source" means a place within or from which water is or may 
be developed, including but not limited to: (1) generally, an area such as a 
watershed defined by topographic boundaries, or a definitive ground \vater 
body; and (2) specifically, a particular stream, other surface water body, 
spring, tunnel, or well or related conlbination thereof. 
"Well" means an artificial excavation or opening into the ground, or 
an artificial enlargement of a natural opening by which ground water is 
drawn or is or may be used or can be made to be usable to supply reasonable 
and beneficial uses within the State. 
§ -4 Scope. (a) All waters of the State are subject to regulation under 
the provisions of this chapter unless specifically exempted. No provision of 
this chapter shall apply to coastal waters. Nothing in this chapter to the 
contrary shall restrict the planning or zoning power of any county under 
chapter 46. 
(b) No state or county government agency may enforce any .statut~, 
rule, or order affecting the waters of the State controlled under the prOVI-
sions of this chapter, whether enacted or promulgated before or after the 
effective date of this chapter, inconsistent with the provisions of this chap-
ter. Nothing in this chapter to the contrary shall restrict the power of any 
county to plan or zone as provided in chapter 46. 
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(c) No state or county government agency or other person having the 
power of eminent domain or condemnation under the laws of the State, may 
exercise the power with respect to condemning property if the condenlna-
tion will materially affect water resources in the State, without the written 
permission of the commission. 
(d) No right, title, or interest in the use of any water resources of the 
State can be acquired by prescription. 
§ -5 General powers and duties. The general administration of the 
state water code shall rest with the commission on water resource manage-
ment. In addition to its other powers and duties. the commission: 
(1) Shall carry out topographic surveys,research, and investigations 
into all aspects of water use and \vater quality. 
(2) Shall designate water management areas for regulation under 
this chapter where the commission, after the research and inves-
tigations mentioned in paragraph (1), shall consult with the 
appropriate county council and county water agency, and after 
public hearing and published notice, finds that the water re-
sources of the areas are being threatened by existing or proposed 
withdrawals of water. 
(3) Shall establish an instre.am use protection progranl designed to 
protect, enhance, and reestablish, where practicable, beneficial 
instream uses of water in the State. 
(4) May contract and cooperate with the various agencies of the 
federal government and with state and local administrative and 
governmental agencies or private persons. 
(5) May enter, after obtaining the consent of the property owner, at 
all reasonable times upon any property other than dwelling 
places for the purposes of conducting investigations and studies, 
or enforcing any of the provisions of this code, being liable, 
however, for actual damage done. If consent cannot be obtained, 
reasonable notice shall be given prior to entry. 
(6) Shall cooperate with federal agencies, other state agencies, coun-
ty or other local governmental organizations, and all other pub-
lic and private agencies created for the purpose of utilizing and 
conserving the waters of the State, and assist such organizations 
and agencies in coordinating the use of their facilities and par-
ticipate in the exchange of ideas, knowledge, and data with such 
organizations and agencies. For this purpose the comnlission 
shall maintain an advisory staff of experts. 
(7) Shall prepare, publish, and issue such printed pamphlets and 
bulletins as the commission deems necessary for the dissemina-
tion of information to the public concerning its activities. 
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(8) May appoint and remove agents and en1ployees including hear-
ing officers, specialists, and consultants necessary to carry out 
the purposes of this chapter may be engaged by the commission 
without regard to the requirements of chapters 76 and 77 and 
section 78-1. 
(9) May acquire, lease, and dispose of such real and personal prop-
erty as may be necessary in the performance of its functions, 
including the acquisition of real property for the purpose of 
conserving and protecting water and water related resources as 
provided in section -14. 
(10) Shall identify, by continuing study, those areas of the State 
where salt water intrusion is a threat to fresh water resources and 
report its findings to the appropriate county mayor and council 
and the public. 
(11) Shall provide such coordination, cooperation, or approval nec-
essary to the effectuation of any plan or project of the federal 
government in connection with or concerning the waters of the 
State. The commission shall approve or disapprove such federal 
plans or projects on behalf of the State. No other agency or 
department of the State shall assume the duties delegated to the 
comn1ission under this paragraph, except that the departn1ent of 
health shall continue to exercise such powers vested in it with 
respect to water quality, and except that the department of 
planning and econolnic developll1ellt shall continue to carry out 
its duties and responsibilities under chapter 205A. 
(12) Plan and coordinate progranls for the development, conserva-
tion, protection, control, and regulation of water resources based 
upon the best available information, and in cooperation with 
federal agencies, other state agencies, county or other local gov-
ernmental organizations, and other public and private agencies 
created for the utilization and conservation of water. 
(13) Shall catalog and n1aintain an inventory of all water uses and 
water resources. 
§ -6 Deputy to the chairperson of the conunission for water resource 
management. (a) There shall be a first deputy to the chairperson of the 
commission for water resource management ("deputy for water resource 
managenlent") who shall be in addition to any other fIrst deputy to the 
chairperson as the chairperson of the board of land and natural resources. 1 
The deputy shall have experience in the area of water resources and shall be 
appoi~te~ by the chairperson with the approval of a majority of the 
commISSIon. 
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(b) The duties of the deputy for \vater resource Inanagell1ent shall be 
to adnlinister and impleIllent, under the direction of the conllllission, the 
state water code and all rules, and other directives pronlulgated in accor-
dance therewith by the commission. Nothing in this provision shall be 
construed as lilniting the authority of the commission as to nlatters regard-
ing water resources. 
(c) The position of deputy for water resource management is not 
subject to chapters 76 and 77. 
(d) The salary of the deputy for water resource management shall be 
as provided in section 26-53 for first deputies or first assistants to the head of 
any department. 
§ -7 COlnmission on ,vater resource managelnent. (a) There is estab-
lished within the department a commission on water resource management · 
consisting of six olembers which shall have exclusive jurisdiction and final 
authority in all matters relating to inlplementation and administration of 
the state water code, except as otherwise specifically provided in this 
chapter. 
(b) Four nlembers shall be appointed by the governor subject to 
confirnlation by the senate, in a nlanner prescribed in subsection (d). Each 
nlember shall have substantial experience in the area of water resource 
management. The chairperson of the board of land and natural resources 
shall be the chairperson of the conlmission. The director of health shall serve 
as an ex-officio voting meolber. 
(c) The mernbers of the cOlnnlission shall serve without COOlpensa-
tion but shall be reimbursed for expenses, including travel expenses, neces-
sary for the performance of their duties. 
(d) In appointing a member to the comnlission, the governor shall 
select from a list submitted by a nOlninating comll1ittee. The nOIllinating 
conlmittee shall be cOlnposed of four individuals chosen as follows: two 
persons appointed by the governor; one person appointed by the president of 
the senate; and one person appointed by the speaker of the house. The 
committee shall solicit applications and send to the governor the names of at 
least three individuals for each open position. 
( e) Except as otherwise provided in this chapter, the commission shall 
be subject to sections 26-34, 26-35, and 26-36. 
§ -8 Adoption of rules concerning water resources by the COJJuuis-
sion. The commission shall adopt and enforce such rules as may be necessary 
or convenient to administer this chapter. The initial set of rules, subject to 
later amendment, revisions, or additions, shall be adopted no later than two 
years after the effective date of this chapter. Rules shall be adopted in 
c?nformity with chapter 91. 
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§ -9 Proceedings before the commission concerning water resources. 
All proceedings before the conlmission concerning the enforcement or appli-
cation of any provision of this chapter or any rule adopted pursuant thereto, 
or the issuance, modification, or revocation of any permit or license under 
this code by the commission, shall be conducted in accordance with chapter 
91. Hearings regarding particular water resources shall be conducted on the 
island where those water resources are located. 
§ -10 Dispute resolution. The commission shall have jurisdiction 
statewide to hear any dispute regarding water resource protection, water 
permits, or constitutionally protected water interests, or where there is 
insufficient water to meet competing needs for water, whether or not the area 
involved has been designated as a water nlanagement area under this chap-
ter. The final decision on any matter shall be made by the commission. 
§ -11 Hearings officers. (a) The chairperson may appoint hearings 
officers, not subject to chapters 76 and 77, to hear and reach a prelinlinary 
decision on any matter concerning the implementation or adnlinistration of 
the state water code which the commission may refer to the hearings officers 
by rule or otherwise. 
(b) In assigning matters to hearings officers, the chairperson shall 
make the assignlnents in a 111anner which ensures that hearings officers will 
develop fanliliarity and expertise wi th given geographic areas. 
(c) In conducting a hearing on any nlatter referred by the conlmission, 
a hearings officer shall solicit and consider the views of the appropriate 
county officials responsible for planning, economic development, and re-
source management and such other county officials and others as the conl-
mission shall direct. Any affected county agency shall be admitted as a party 
upon request. 
(d) Each hearings officer is deemed to be an agent of the commission 
with all powers associated with such designation. 
(e) In order to facilitate dispute resolution, the commission may 
employ mediation methods where practicable including the use of masters. 
(f) The commission shall adjudicate disputes where there is insuffi-
cient water to meet competing needs. 
§ -12 Judicial revie,v of rules and orders of the conunission concern-
ing the ,vater code. Judicial review of rules and orders of the commission 
under this chapter shall be governed by chapter 91. Trial de novo is not 
allowed on review of commission actions under this chapter. 
§ -13 Citizen complaints. The conlmission shall adopt, pursuant to 
chapter 91, procedural rules for the processing of citizen complaints in-
cluding the right of appeal to the commission. If any person files a complaint 
with the commission that any other person is wasting or polluting water or is 
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making a diversion, withdrawal, impoundment, consumptive use of waters 
or any other activity occurring within or outside of a water management 
area, not expressly exempted under this code, without a permit where one is 
required, the commission shall cause an investigation to be made, take 
appropriate action, and notify the conlplainant thereof. 
§ -14 Acquisition of real property. (a) The legislature declares it to 
be necessary for the public health and welfare that water and water related 
resources be conserved and protected. The acquisition of real property for 
this objective shall constitute a public purpose for which public funds may 
be expended. 
(b) The commission may acquire real property and easenlents by 
purchase, gift, devise, lease, elninent domain, or otherwise for flood control, 
water management, or water and water-related resource conservation. 
(c) Land, water areas, and related resources which nlay be acquired 
for this purpose include, but are not lilnited to, streanIS and other water-
courses, parks and recreation areas, beaches, submerged lands, and other 
open areas, as well as necessary access sites and rights-of-way. 
(d) This section does not linlit the exercise of similar powers delegat-
ed by statute to any state or local governIl1ent agency. This section is not 
intended to linlit, in any \-vay, the powers of the cOlllInission in regards to the 
acquisition of real property under any other statute. 
§ -15 Penalties and conllnolllaw rernedies. (a) The cOlllmission nlay 
enforce its rules and orders adopted pursuant to this chapter by suit for 
injunction or for dalnages or both. 
(b) Any person who violates any provision of this chapter may be 
subject to a fine inIposed by the conlIl1ission. Such fine shall not exceed 
$1,000. For a continuing offense, each day during which the offense is 
conlmitted is a separate violation. 
(c) No provision of this chapter shall bar the right of any injured 
person to seek other legal or equitable relief against a violator of this chapter. 
§ -16 Severability. If any provision of this chapter or the applica-
tion thereof to any person or circumstance is held invalid, this invalidity 
does not affect other provisions or applications of the ch~pter which can be 
given effect without the invalid provision or application, and to this end the 
provisions of this chapter are severable. 
PART II. REPOH.TS OF \VAI'Elt USE 
§ -26 Filing of declaration. (a) Any person making a use of water in 
any area of the State shall file a declaration of the person's use with the 
commission within one year from the effective date of rules adopted to 
implement this chapter. 
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(b) When the commission requires filing of declarations by rules, it 
shall cause notice of the rule to be given by publication in a newspaper of 
statewide circulation for filings in the city and county of Honolulu and by 
publication in a newspaper of areawide or county\vide circulation and in a 
newspaper of statewide circulation for filings in counties other than the city 
and county of Honolulu. The comlnission shall also cause notice of the rules 
to be given by mail to any person required to file of whom the commission 
has or could readily obtain knowledge or who has requested mailed notice to 
be given when the commission adopts rules requiring the fIling of 
declara tions. 
(c) The declarations shall be in such fornl and contain such informa-
tion as the commission by rule prescribes, including the quantity of water 
used, the purpose or manner of the use, the time of taking the water, and the 
point of withdrawal or diversion of the water. Each declaration shall contain 
a statement, signed and sworn to by the person required to file the declara-
tion, or by some other person duly authorized in the person's behalf, to the 
effect that the contents thereof are true to the best of the person's knowledge 
and belief. 
(d) If no declaration is filed, the conlnlission, in its discretion, may 
conclusively deternline the extent of the uses required of declaration. 
(e) The conlmission shall act upon a declaration within six months 
after its filing. 
§ -27 Issuance of certificate. (a) When a declaration has been filed 
in accordance with this section and the commission has determined that the 
use declared is a reasonable, beneficial use, the conlmission shall issue a 
certifIcate describing the usc. The certificate shall be deenled to constitute a 
description of the use declarcd. With respect to certifIcates for \vater usc, the 
confirmed usage shall be recognized by the cOlnnlission in resolving clainls 
relating to existing water rights and uses including appurtenant rights, 
riparian and correlative use. 
(b) The conlmission shall hold a hearing upon the request of any 
person adversely affected by the certifIcation or the refusal to ccrtify any 
water use. . 
(c) Whenever a certified use of water is terminated, the owner of the 
certificate shall file a report with the comnlission, providing all information 
prescribed in the rules of the comnlission. 
PART III. HA\VAII \'~TER PLAN 
§ -31 Hanraii water plan. (a) T~e Ha\vaii w~ter plan shall consist of 
four parts: (1) a watcr resource protectIon plan whIch shall be prcpared by. 
the water resources conlnlission~ (2) watcr use and dcvclopnlcnt plans for 
each county which shall be prepared by each separate county and adopted by 
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ordinance, setting forth the allocation of water to land use in that county; (3) 
a state water project plan which shall be prepared by the agency which has 
jurisdiction over such projects in conjunction with other state agencies; and 
(4) a water quality plan which shall be prepared by the dcpartnlcnt of health. 
. (b) All water use and developnlent plans shall be prepared in a 
manner consistent with the following conditions: 
(I) Each water use and development plan shall be consistent with 
the water.resource protection and quality plan. 
(2) Each water use and developlnent plan and the State \vater 
projects plan shall be consistent with the respective county land 
use plans and policies including general plan and zoning as 
determined by each respective county. 
(3) The water use and dcvelopnlcnt plan for each county shall also 
be consistent with the state land use classification and policies. 
(4) The cost to develop the initial water use and developnlent plan 
for each county shall be funded by the State in an al110unt not 
exceeding $150,000 per county. 
(5) The cost of nlaintaining the water use and development plan 
shall be borne by the counties; state water capital inlprovement 
funds appropriated to the counties shall be deelned to satisfy 
Article VIII, section 5 of the State Constitution. 
(6) Each county in order to be eligible for state appropriations for 
county water projects must have developed an acceptable \vater 
use and development plan within the tinle fralne established by 
this chapter. 
(c) To prepare the water resources protection and quality plan, the 
comnlission shall: study and inventory the cxisting watcr resources of the 
State and the means and nlethods of conserving and augmenting such water 
resources; review existing and contelnplated needs and uses of \vater in-
cluding state and county land use plans and policies and study their effect on 
the environment, procreation of fIsh and wildlife, and water quality; study 
the quantity and quality of\vater needed for existing and contemplated uses, 
including irrigation, power development, geothermal po\ver, and municipal 
uses; and study such other related matters as drainage, reclamation, flood 
hazards, floodplain zoning, dam safety, and selection of reservoir sites, as 
they relate to the protection, conservation, quantity, and quality of water. 
The water resource protection plan shall include, but not be linlited 
to: 
(I) Nature and occurrence of water resources in the State; 
(2) Hydrologic units and their characteristics, including the quanti-
ty and quality of available resource, requirenlents for beneficial 
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instream uses and environmental protection, desirable uses wor-
thy of preservation by permit, and undesirable uses for \vhich 
permits may be denied; 
(3) Existing and contemplated uses of water, as identified in the 
water use and development plans of the State and the counties, 
their impact on the resource, and their consistency with objec-
tives and policies established in the water resource protection 
quality plan; 
(4) Programs to conserve, augment, and protect the \vater resource; 
and 
(5) Other elements necessary or desirable for inclusion in the plan. 
Thereafter, the commission in coordination with the counties and the 
department of health shall formulate an integrated coordinated program for 
the protection, conservation, and management of the waters in each county ' 
based on the above studies. This program, with such amendments, supple-
ments, and additions as may be necessary, shall be known as the water 
resource protection and quality plan. 
Thereafter, each county shall prepare a water use and development 
plan and the appropriate state agency shall prepare the state water projects 
plan. Each county water use and developnlent plan shall include but not be 
limited to: 
(1) Status of water and related land developnlent including an in-
ventory of existing water uses for domestic, municipal, and 
industrial users, agriculture, aquaculture, hydropower develop-
ment, drainage, reuse, reclamation, recharge, and resulting 
problems and constraints; 
(2) Future land uses and related water needs; and 
(3) Regional plans for water developments 'including recommended 
and alternative plans, costs, adequacy of plans, and relationship 
to water resource protection and quality plan. 
(d) The Hawaii water plan shall be directed toward the achievenlent 
of the following objectives: 
(1) The attainment of maxiInum reasonable-beneficial use of water 
for such purposes as those referred to in subsection (a); 
(2) The proper conservation and development of the waters of the 
State; 
(3) The control of the waters of the State for such public purposes as 
navigation, drainage, sanitation, and flood control; 
(4) The attainment of adequate \vater quality as expressed in the 
state water protection and quality plan; and 
(5) The implementation of the \vater resources policies expressed in 
section -2. 
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(e) The Hawaii water plan shall divide each county into sections 
which shall each conform as nearly as practicable to a hydrologic unit. The 
board shall describe and inventory: . 
(1) All water resources and systems in each hydrologic unit; 
(2) All presently exercised uses; 
(3) The quantity of water not presently used within that hydrologic 
unit; and 
(4) Potential threats to \vater resources, both current and future. (0 Within each hydrologic unit the comlnission shall establish the 
following: 
(1) 
(2) 
An instream use and protection program for the surface water-
courses in the area. 
Substainable yield. The sustainable yield shall be determined by 
the commission using the best information available and shall be 
reviewed periodically. Where appropriate the sustainable yield 
may be determined to reflect seasonal variation. 
(g) The commission shall condition permits under part IV of this 
chapter in such a manner as to protect instreanl flo\vs and lnaintain sustaina-
ble yields of groundwater established under this section. 
(h) The commission shall give careful consideration to the require-
ments of public recreation, the protection of the environment, and the 
procreation of fish and wildlife. The comnlission olay prohibit or restrict 
other future uses on certain designated streams which may be inconsistent 
with these objectives. 
(i) The commission may designate certain uses in connection with a 
particular source of supply which, because of the nature of the activity or the 
amount of water required, would constitute an undesirable use for which the 
commission may deny a permit under the provisions of part IV. 
U) The commission may also designate certain uses in connection 
with a particular source of supply which, because of the nature of the activity 
or amount of water required, would result in an enhancement or improve-
ment of the water resources of the area. Such uses shall be preferred over 
other uses in any action pursuant to sections -50(h) and -54. 
(k) The commission may add to the Hawaii \vater plan any other 
information, directions, or objectives it feels necessary or desirable for the 
guidance of the counties in the administration and enforcement of this 
chapter. 
(I) In formulating or revising the plans, each county and the commis-
sion shall consult with and carefully evaluate the recommendations of 
concerned federal, state; and county agencies. 
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(m) The commission shall not adopt, approve, or nlodify any portion 
of the Hawaii water plan which affects a county or any portion thereof 
without first holding a public hearing on the matter on the island on which 
the water resources are located. At least ninety days in advance of such 
hearing, the conlmission shall notify the affected county and shall give notice 
of such hearing by publication within the affected region and statewide. 
Each county shall update and modify its \vater use and development 
plans as necessary to maintain consistency with its zoning and land use 
policies. 
§ -32 Coordination. (a) Respective portions of the water resource 
protection and quality plan, and the water use and development plans of 
each county, shall be developed together to achieve n1axilllum coordination. 
(b) The development of the Ha\vaii water plan or any portion thereof 
shall proceed in coordination with and with attention to the Hawaii state 
plan described in 'chapter 226. . 
(c) The Hawaii water plan and its constituent parts, except for the 
water quality plan, shall be adopted by the commission not later than three 
years from the effective date of this chapter. The commission shall receive 
the water quality plan from the department of health and incorporate this 
part in the Hawaii water plan. 
PAIrT IV. REGULATION OF \Vi\TER USE 
§ -41 Designation of 'vater management area. (a) When it can be 
reasonably determined, after conducting scientific investigations and re-
search, that the water resources in an area may be threatened by existing or 
proposed withdrawals or diversions of water, the commission shall desig-
nate the area for the purpose of establishing administrative control over the 
withdrawals and diversions of ground and surface waters in the area to 
ensure reasonable-beneficial use of the \vater resources in the public interest. 
(b) The designation of a water 111anage1l1ent area by the cornmission 
may be initiated upon recomn1endation by the chairperson or by \vritten 
petition. It shall be the duty of the chairperson to n1ake recolllmendations 
when it is desirable or necessary to designate an area and there is factual data 
for a decision by the comlnission. The chairperson, after consultation with 
the appropriate county mayor and county water board, shall act upon the 
petition by making a recommendation for or against the proposed designa-
tion to the commission within sixty days after receipt of the petition or such 
additional time as may be reasonably necessary to determine that there is 
factual data to warrant the proposed designation. 
(c) Designated ground water areas established under chapter 177, the 
Ground Water Use Act, and remaining in effect at the effective date of this 
chapter shall continue as water management areas. 
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§ -42 Notice; public hearing required. When a recomnlendation for 
designation of a water managenlent area has been accepted, the cOInnlission 
shall hold a public hearing at a location in the vicinity of the area proposed 
for designation and publish a notice of the hearing setting forth: a descrip-
tion of the land area proposed to be designated in terms of appropriate legal 
subdivisions and tax map keys; the purpose of the public hearing; and the 
time, date, and place of the public hearing where written or oral testinl0ny 
may be submitted and heard. The notice shall be published once each week 
for three successive weeks in a countywide newspaper of general circulation 
in the appropriate county and the last publication shall be not less than ten 
days nor more than thirty days before the date 'set for the hearing. Publica-
tion of the notice of public hearing shall be considered as sufficient notice to 
all landowners and water users who might be affected by the proposed · 
designation. 
§ -43 Investigations required. Before any proposed water nlanage-
ment area is designated by the commission, the chairperson Inay conduct, 
cooperate with the appropriate federal or county water agency in con-
ducting, or administer contracts for the conduct of, any scientific investiga-
tion or study deemed necessary for the comnlission to nlake a decision to 
designate a water management area . 
. ~ In connection with such investigation or study, the chairperson froIn 
time to time may require reports from water users as to the amount of water 
being withdrawn and as to the manner and extent of the beneficial use. Such 
reports shall be made on fOrIps furnished by the department. 
§ -44 Ground ,,'ater criteria for designation. In designating an area 
for water use regulation, the comnlission shall consider the follo\ving: 
(1) Whether an increase in water use or authorized planned use may 
cause the maximum rate of withdrawal from the ground water 
source to reach ninety per cent of the sustainable yield of the 
proposed water managenlent area; 
(2) There is an actual or threatened \vater quality degradation as 
determined by the department of health; 
(3) Whether regulation is necessary to preserve the diIninishing 
ground water supply for future needs, as evidenced by excessive-
ly declining ground water levels; 
(4) Whether the rates, times, spatial patterns, or depths of existing 
withdrawals of ground water are endangering the stability or 
optimuIn developnlent of the ground water body due to upcom-
ing or encroachment of salt \vater; 
(5) Whether the chloride contents of existing wells are increasing to 
levels which materially reduce the value of their existing uses; 
(6) Whether excessive preventable \vaste of water is occurring; 
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(7) Seriou~ disputes respecting the use of ground water resources are 
OcculTIng; or 
(8) Whether water development projects that have received any 
federal, state, or county approval may result, in the opinion of 
the comnlission, in one of the above conditions. 
Notwithstanding an imminent designation of a water nlanagelnent 
area conditioned on a rise in the rate of ground water withdrawal to a level of 
ninety per cent of the area's sustainable yield, the commission, when such 
level reaches the eighty per cent level of the sustainable yield, may invite the 
participation of water users in the affected area to an informational hearing 
for the purposes of assessing the ground water situation and devising mitiga-
tive measures. 
§ -45 Surface ,vater criteria for designation. In designating an area 
for water use regulation, the commission shall consider the following: 
(1) Whether regulation is necessary to preserve the dinlinishing 
surface water supply for future needs, as evidenced by excessive-
ly declining surface water levels, not related to rainfall varia-
tions, or increasing or proposed diversions of surface \vaters to 
levels which may detrimentally affect existing instreall1 uses or 
prior existing off stream uses; 
(2) Whether the diversions of stream waters are reducing the capaci-
ty of the stream to assilnilate pollutants to an extent which 
adversely affects public health or existing instream uses; or 
(3) Seriou~ disputes respecting the use of surface water resources are 
occurring. 
§ -46 Findings of fact; decision of cOlluuission. After public hearing 
and any investigations deemed necessary have been conlpleted, the 
chairperson, after consultation with the appropriate county council and 
county water board, shall make a recolnmendation to the cOll1mission for 
decision. If the comnlission decides to designate a \-vater managenlent area, 
it shall cause a notice of its decision to be published in a newspaper of 
general circulation in the appropriate county and when so published its 
decision shall be final unless judicially appealed. 
§ -47 Modifying and rescinding designated areas. The modification 
of the boundaries or the rescinding of existing water management areas by 
the comlnission lllay be initiated by the chairperson or by a petition to the 
commission by any person with proper standing. The procedure for l11odify-
ing the boundaries of an existing water nlanagement area or for rescinding 
an existing water Inanagenlent area shall be substantially similar to that for 
the designation of a \vater managenlcnt arca. 
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§ -48 Permits required. (a) No person shall nlake any withdrawal, 
diversion, impoundment, or consun1ptive use of water in any designated 
water nlanagement area \vithout first obtaining a pennit froln the coml11is-
sian. I-Iowever, no pennit shall be required for dOl1lestic COnSllI11ption of 
water by individual users, and no perInit shall be required for the use of a 
catchment system to gather water. An existing use in newly designated areas 
may be continued until such time as the commission has acted upon the 
application subject to c0l11pliance \vith section -51. 
(b) In its regulation of water resources in designated \va ter 111anage-
ment areas, the commission shall delegate to the county boards of water 
supply the authority to allocate the use of water for municipal purposes, 
subject to the lilnits of water supply allocated to the county boards of \vater 
supply in their role as water purveyors. 
§ -49 Conditions for a pCTlnit. (a) To obtain a pernlit pursuant to 
this part, the applicant shall establish that the proposed use of water: 
(1) Can be accomn10dated \vith the available water source; 
(2) Is a reasonable-beneficial use as defined in section -3; 
(3) Will not interfere with any existing legal use of\vater; 
(4) Is consistent with the public interest; 
(5) Is consistent with state and county general plans and land use 
designations; and 
(6) Is consistent with county land use plans and policies . 
. (b) Within sixty days after receipt of a notice of a permit application, 
the county shall inform the cOll11nission if the proposed use is inconsistent 
with county land use plans and policies. 
(c) The common law of the State to the contrary notwithstanding, the 
conlnlission shall allow the holder of a use pern~it to transport and use 
surface or ground water beyond overlying land or outside the watershed 
from which it is taken if the commission determines that such transport and 
use are consistent with the public interest and the general plans and land use 
policies of the State and counties. . " 
(d) The commission, by rule, may reserve water in such locations and 
quantities and for such seasons of the year as in its judgment may be 
necessary. Such reservations shall be subject to periodic review and revision 
in the light of changed conditions; provided that all presently existing legal 
uses of water shall be protected. 
§ -50 Existing uses. (a) All existing uses of water in a designated 
. water management area, except those exempted from regulation by this 
chapter, may be continued after the effective date of this chapter only with a 
permit issued in accordance with sections -51, -52, and -53(b). 
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(b) After publication as provided in section -52, the conHnission 
shall issue a permit for the continuation of a use in existence on the effective 
date of this chapter if the criteria in subsection (a) are met and the existing 
use is reasonable and beneficial. 
Whether the existing use is a reasonablc-beneficial use and is allo\va-
ble under the con1111on la\v of the State shall be detcnnined by the cOl1l1nis-
sion after a hearing; provided that the con1mission may make such a deter-
mination \-vithout a hearing, if the quantity of water applied for does not 
exceed an amount per month established by rule or if the quantity of \vater 
applied for exceeds an amount per month established by rule, but no 
objection to the application is filed by any person having standing to fIle an 
objection. In deternlining whether an application does not exceed the 
amount per month established by rule, the commission shall consider an 
average of water use over the three-month period immediately preceding the 
filing of the application. . 
(c) An application for a pennit to continue an existing use must be 
made within a period of one year from the effective date of designation . . 
Except for appurtenant rights, failure to apply within this period creates a 
presumption of abandonment of the use, and the user, if the user desires to 
revive the use, nlust apply for a permit under section -51. If the commis-
sion determines that there is just cause for the failure to file, it may allow a 
late fIling. However, the commission nlay not allow a late fIling more than 
five years after the effective date of rules implementing this chapter. The 
commission shall send two notices, one of which shall be by registered mail, 
to existing users to file for an application for a pennit to continue an existing 
use. 
(d) An application shall be acted upon by the cornluission \-vitllin 
ninety calendar days of an application not requiring a hearing, or \vithin one 
hundred eighty calendar days of an application requiring a hearing. The time 
periods prescribed in this subsection shall not be deenled to run for any 
period in which an application is not complete in all material respects in the 
judgment of the board. . 
(e) The commission shall issue an interinl permit; provided that the 
existing use meets the conditions of subsection (b). The commission shall 
also issue an interim permit for an estimated, initial allocation of water if the 
quantity of water consumed under the existing use is not immediately 
verifiable, but the existing use otherwise Ineets the conditions of subsection 
(b) for a permit or an interilll permit. An interim pennit is valid for such 
time period specified therein. The cOlnmission may issue successive interim 
permits of limited duration. Interim permits are subject to revocation under 
section -58. Whenever interim permits are to be issued, the time periods 
specified in subsection (d) apply to the issuance or nonissuance of interim 
permits. 
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(f) A permit to continue an existing use shall be for a quantity of water 
not exceeding that quantity being consumed under the existing use. The 
quantity being consumed shall be determined and verified by the best 
available I11eanS not unduly burdensome on the applicant, as determined by 
the cOlnmission. The commission may prescribe the installation of metering 
or gauging devices, and, if so prescribed, such nletering or gauging devices 
shall be in place and operational for at least one year before a determination 
is made as to the quantity of water being consumed in an existing use and a 
final permit is issued. 
(g) If an interim permit is issued pending verification of the actual 
quantity of \-vater being consumed under the existing use, a final determina-
tion of that quantity shall be made within five years of the fIling of the 
application to continue the existing use. In the final detern1ination, the 
commission nlay increase or reduce the amount initially granted the 
permittee. 
(h) Two or I)1ore existing uses of \vater are deemed to be competing 
when they draw water from the same hydrologically controllable area and 
the aggregate quantity of water consumed by the users exceeds the appropri-
ate sustainable yield or instream flo\v standards established pursuant to law 
for the area. If applications are made to continue existing uses which are 
competing and the uses othenvise meet the requirements of subsection (b), 
the commission shall hold a hearing to detenninc the quantity of watcr that 
may bc consumed and thc conditions to be inlposcd on each cxisting usc. 
(i) A permit user of water with a continuous reduced water usage shall 
be given priority to reobtain its pennitted level of water usage over any other 
application; provided that the use remains thc salnc and is reasonable and 
beneficial and water is available. 
§ -51 Application for a pennit. All permit applications fIled under 
this part shall contain the follo\ving: 
(1) The name and address of the applicant and lando\vner; provided 
that: 
(A) In the event the applicant is an association, organization, 
partnership, trust, corporation, or any other legal entity 
doing business in Hawaii, the address of its principal place 
of business shall be stated in the application; and 
(B) In the event a lessee, licensee, developer, or any other 
pcrson with a tcrrninable intercst or cstate in the land, 
which is the water source of the pcrnlittcd watcr, applics 
for a water permit, the landowner shall also be stated as a 
joint applicant for the \vater permit; 
(2) The date of application; 
(3) The water source of the water supply; 
-20-
(4) The quantity of water requested; 
(5) The use of the water and any lin1itations thereon; 
(6) The location of the use of water; 
(7) The location of the well or point of diversion~ and 
(8) Such other relevant infofll1ation that the cOl1lInission nlay re-
quest frotn titne to titne. 
The con1mission in its discretion may allo\v a person to apply for several 
related withdrawals in the same application for a water permit. 
§ -52 Notice. (a) Upon receipt of the application, the C00101ission 
shall cause a notice thereof to be published in a ne\\'spaper having general 
circulation within the affected area. The notic'e shall be published at least 
once a week for two consecutive weeks. In addition, the commission shall 
cause a copy of such notice to be sent to any person who has filed a written ' 
request for notification of any pending applications affecting a particular 
designated area and to the nlayor and the water board of the affected county. 
This notification shall be sent by regular nlail before the date of last publica-
tion. The commission shall also make available to the public, upon request, a 
monthly bulletin of all pending applications. 
(b) The notice and the monthly bulletin shall contain the nan1e and 
address of the applicant; the date of filing; the date set for a hearing, if any; 
the 'source of the water supply; the quantity of water applied for; the use to be 
made of the water and any lin1itations thereon; the place of the use; and the 
location of the well point or diversion. 
(c) The notice shall state that written objections to the proposed 
permit may be filed with the commission by a specified date. The commis-
sion shall establish by rules the tinle lilllits within which objections nlust be 
filed. The con1mission, at its discretion, n1ay request further information 
from either applicant or objectors, and a reasonable tiole shall be allo\ved for 
such responses. Each applicant shall be notifIed by the C0I11I11ission of the 
objections filed to an application. 
§ -53 Pernlit issuance. (a) The commission shall determine, after a 
hearing, if required, whether the conditions set forth in section -49(a) 
have been established; provided that the cOInmission Inay make such deter-
mination without a hearing if the quantity of water applied for does not 
exceed an average amount per month to be established by rule or if the 
quantity of water applied for exceeds an average amount per 010nth to be 
established by rule, but no objection to the application is filed by any person 
having standing to file an objection. ' 
(b) In acting upon any application, the comnlission need consider 
only those objections filed by a person who has some property interest in any 
land within the hydrologic unit from which the \vater sought by the applicant 
is to be drawn or who will be directly and immediately affected by the water 
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use proposed in the application. The conlmission shall adopt rules gov-
erning the fIling of objections and the persons having standing to fIle 
objections. 
(c) An application shall be acted upon \vithin ninety calendar days of 
an application not requiring a hearing, or \vithin one hundred eighty calen-
dar days of an application requiring a hearing. The titne periods prescribed 
in this section shall not be deetned to run for any period .in which an 
applic~ti?n is not complete in aIllllaterial respects, in the judgInent of the 
commISSIon. 
, (d) As a condition for the issuance of a permit the cOlnmission may 
require the permittee to install meters, gauges, or other appropriate nlcasur-
ing devices. 
§ -54 COlnpeting applications. If t\VO or nlore applications \vhich 
otherwIse comply with section -49 are pending for a quantity of water 
that is inadequate for both or all, or which for any other reason are in 
conflict, the conlmission shall fIrst, seek to allocate \vater in such a nlanner as 
to accommodate both applications if possible; second, if lnutual sharing is 
not possible, then the cOlllnlission shall approve that application which best 
serves the public interest. 
§ -55 Duration of pennits. Each pennit for \vater use in a designated 
water managelnent area shall be valid until the designation of the water 
management area is rescinded, unless revoked as provided in section -58 
or modified as provided in section -57. 
§ -56 Revielv of permits. At least once every twenty years, the 
commission shall conduct a comprehensive study of all pernlits issued under 
this chapter to determine whether the conditions on such pernlits are being 
,complied with. The commission shall prepare a fornlal report to the legisla-
ture which shall be available to the public. 
§ -57 Modification of pennit tenns. (a) A pernlittee nlay seek l11odi-
fication of any term of a permit. A permittee \vho seeks to change the use of 
water subject to the permit, whether or not such change in use is of a nlaterial 
nature, or to change the place of use of the water or to use a greater quantity 
of water than allowed under the pernlit or to Inake any change in respect to 
the water which nlay have a material effect upon any person or upon the 
water resource, shall make application pursuant to section -51 in respect 
to such a change. Modification of one aspect or condition of a pernlit nlay be 
conditioned on the permittee's acceptance of changes in other aspects of the 
permit. " 
(b) All permit modification applications shall be treated as initial 
permit applications and be subject to sections -51 to -56; except that if 
the proposed modification involves an increase in the quantity of water not 
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exceeding an average amount per month to be established by rule, the 
commission, at its discretion, may approve the proposed Inodification \vith-
out a hearing provided that the permittee establishes that: 
(1) A change in conditions has resulted in the water allo\ved under 
the permit becolning inadequate for the pernlittee's needs; or 
(2) 1~he proposed lTIodification would result in a nlore eHicient 
utilization of water than is possible under the existing perI11it. 
(c) County agencies are exempt from the requirelllents of this section 
except where the modification involves a change in the quantity of "vater to 
be used or where the new use would adversely affect the quality of the "vater 
or quantity of use of another permittee. 
§ -58 Revocation of pennits. After a hearing, the cOlllmission may 
suspend or revoke a permit for: 
(1) Any materially false statement in the application for the water 
permit, a 11lodification of a pennit tenn, or any 11laterially false 
statement in any report or statement of fact required of the user 
pursuant to this part. 
(2) An y w il fu I vi 0 la t ion 0 fan y co n d it ion 0 f the penn i t. 
(3) Any violation of any provision of this chapter. 
(4) Partial or total nonuse, for reasons other than conservation, of 
the water allo\ved by the pennit for a period of four continuous 
years or more. The commission may perI11anently revoke the 
permit as to the anlount of \vater not in use unless the user can 
prove that the user's nonuse was due to extreme hardship caused 
by factors beyond the user's control. The COnlI11ission and the 
permittee may enter into a written agreelnent that, for reasons 
satisfactory to the commission, any period of nonuse Inay not 
apply towards the four-year revocatioil period. Any period of 
nonuse which is caused by a declaration of\vater shortage pursu-
ant to section -62 shall not apply to\vards the four-year period 
of forfeiture. 
The commission may cancel a permit, pernlanently and in \vholc, with the 
written consent of the pernlittee. 
§ -59 Transfer of pernlit. A permit n1ay be transferred, in whole or 
in part, from the pern1ittee to another, if: 
(1) The conditions of use of the permit, including, but not limited 
to, place, quantity, and purpose of the use, remain the same; and 
(2) The commission is informed of the transfer within ninety days. 
Failure to inform the department of the transfer invalidates the 
transfer and constitutes a ground for revocation of the pennit. A transfer 
which involves a change in any condition of the pernlit, including a change 
in use covered in section -57, is also invalid and constitutes a ground for 
revocation. 
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§ -60 Contested cases. Chapter ~ 1 shall apply except where it 
conflicts with this chapter. In such a case, thIS chapter shall apply. Any other 
law to the contrary notwithstanding, including chapter 91, any c.ontested 
case hearing under this section shall be appealed upon the record dlrectly to 
the supreme court for final decision. 
§ -61 Fees. The commission shall pronlulgate a schedul~ ?f aPI?li-
cation and permit fees. The fees shall be used to defray the adml~lstrat1ve 
costs of the permit systems established under this chapter. A public agency 
shall not be subject to the payment of any fees. 
§ -62 Declaration of water shortage. (a) The conlmission shall 
formulate a plan for inlplcInentation during periods of \vater shortage. As a 
part of the plan, the commission shall adopt a reasonable systelll of pernlit 
classification according to source of watcr supply, nlethod of extraction or 
diversion, usc of water, or a conlbination thereof. 
(b) The conlInission, by rule, may declare that a \vater shortage exists 
within all or part of an area when insufficient \vater is available to meet the 
requirements of the permit system or \vhen conditions are such as to require 
a temporary reduction in total water usc within the area to protcct water 
resources froIn serious harnl. The conlIllission shall publish a sct of criteria 
for determining when a \vater shortage exists. 
(c) In accordance with the plan adopted under. subsection (a), the 
commission may impose such restrictions on one or nlore classes of pcnnits 
as may be necessary to protect the \valer resources of the area froIn serious 
harm and to restore thenl to their previous condition. 
(d) A declaration of water shortage and any nlcasures adopted pursu-
ant thereto nlay be rescinded by rule by the cOIllInission. 
(e) When a water shortage is declared, the conllllission shall cause a 
notice thereof to be published in a pronlinent place in a ne\vspaper of general 
circulation throughout the area. The notice shall be published each day for 
the fIrst week of the shortage and once a week thereafter until the declaration 
is rescinded. Publication of such notice shall serve as notice to all \vater users 
in the area of the condi tion of \va ter shortage. 
(f) The commission shall cause each pennittee in the area to be 
notified by regular nlail of any change in the conditions of the pernlittee's 
permit, any suspension thereof, or of any other restriction on the use of 
water for the duration of the \vater shortage. 
(g) If an emergency condition arises due to a water shortage within 
any area, whether within or outside of a water management area, and if the 
commission finds that the restrictions ilnposed under subsection ( c) are not 
sufficient to protect the public health, safety, or welfare, or the health of 
animals, fish, or aquatic life, or a public water supply, or recreational, 
municipal, agricultural, or other reasonable uses, the cOlllmission nlay issue 
orders reciting the existence of such an enlergency and requiring that such 
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actions as the commission deems necessary to meet the enlergency be taken, 
including but not limited to apportioning, rotating, limiting, or prohibiting 
the use of the water resources of the area. Any party to whom an emergency 
order is directed may challenge such an order but shall imnlediately COll1ply 
with the order, pending disposition of the party's challenge. The cOlnmission 
shall give precedence to a hearing on such challenge over all other pending 
matters. 
§ -63 Appurtenant rights. Appurtenant rights are preserved. Noth-
ing in this part shall be construed to deny the exercise of an appurtenant 
right by the holder thereof at any time. A pernlit for water use based on an 
existing appurtenant right shall be issued upon application. Such pernlit 
shall be subject to sections -26 and -27 and -58 to -62. 
P1-\RT v. "~TER QUALITY 
§ -66 Jurisdiction oyer water quality. The departlnent of health 
shall exercise the powers and duties vested in it for the adlninistration of the 
State's water quality control prograln as provided by la\v. 
§ -67 Exchange of infoflllation. (a) The department of health shall 
submit to the comnlission such information as the cOlnnlission shall require 
as prescribed in its rules, provided it does not jeopardize any pending or 
ongoing enforcement action. 
(b) The cOlnlnission shall submit to the department of health such 
information as the department shall require, for the performance of its water 
quality functions. 
§ -68 "Vater quality plan. (a) The department of health shall formu-
late a state water quality plan for all existing and potential sources of 
.drinking water and that plan shall become part of the Hawaii water plan 
described in part III. Requirenlents for the plan shall be governed by 
chapters 340E and 342. The state water quality plan shall include water 
quality criteria for the designation of ground \vater areas and surface water 
sources pursuant to section -44. 
(b) The state water quality plan shall be periodically reviewed and 
revised by the departnlent of health as needed. 
(c) In formulating or revising the state \vater quality plan, the depart-
ment of health shall consult \\'ith and carefully evaluate the recommenda-
tions of concerned federal, state, and local agencies, particularly county 
water supply agencies. 
(d) The department of health nlay ban the importation into this State 
of any substances which the department reasonably believes may present a 
danger to the water quality of this State. 
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PART VI. INSTREAIYI USES OF 'VATER 
§ -71 Protection of illstrealn uses. The cOlnmission shall establish 
and administer a statewide instream use protection program. In carrying out 
this part, the commission shall cooperate with the United States government 
or any of its agencies, other state agencies, and the county governnlents and 
any of their agencies. In the performance of its duties the cOlnmission shall: 
(1) Establish instream flow standards on a stream-by-stream basis 
whenever necessary to protect the public interest in waters of the 
State; 
(A) The commission, on its own motion, may determine that 
the public interest in the waters of the State requires the 
establishment of an in stream flow standard for streams; 
(B) In acting upon the establishment of instr'eaIll flo\v stan- . 
dards, the commission shall set forth in \vriting its conclu-
sion that the public interest does or does not require, as is 
appropriate, an instream flow standard to be set for the 
strealll, the reasons therefor, and the findings supporting 
the reasons; 
(C) Each instrearn flow standard shall describe the flo\vs neces-
sary to protect the public interest in the particular stream. 
Flows shall be expressed ill ternlS of variable flo\vs of water 
necessary to protect adequately fishery, wildlife, recrea-
tional, aesthetic, scenic, or other beneficial instream uses 
in the'stream in light of existing and potential \vater devel-
opments including the econonlic impact of restriction of 
such use; 
(D) Establishment or Inodification of an instreanl flow stan-
dard shall be initiated by the cOlnmission by providing 
notice of its intention to set an instream flow standard in a 
newspaper of general circulation published in the vicinity 
of the stream in question, to the mayor of the appropriate 
county, and to persons \vho have previously requested 
such notice in writing; 
(E) After giving notice of its intention to set an instream flow 
standard, the comnlission or other agencies in participa-
tion with the commission shall investigate the streaIn. 
During the process of this investigation, the commission 
shall consult with and consider the recommendations of 
the department of health, the United States Fish and Wild-
life Service, the mayor of the county in which the stream is 
-26-
located, and other agencies having interest in or informa-
tion on the stream, and may consult with and cons~der the 
recommendations of persons having interest in or infor-
mation on the stream. In formulating the proposed stan-
dard, the commission shall weigh the importance of the 
present or potential instrcanl values with the illlportance 
of the present or potential uses of \vater from the strean1 
for non-instream purposes, including the economic im-
pact of restriction of such uses. In order to avoid or mini-
nlize the impact on existing uses of preserving, enhancing, 
or restoring instream values, the cOllllnission shall consid-
er physical solutions, including water exchanges, n10difica-
tions of project operations, changes in points of diversion, 
changes in time and rate of diversion, uses of \vater from ' 
alternative sources, or any other solution; 
(F) Before adoption of an instreanl flow standard or modifIca-
tion of an established instreanl flow standard, the cOlnmis-
sian shall give notice and hold a hearing on its proposed 
standard or n10dification; 
(2) Establish interim instrcanl flo\v standards; 
(A) Any person with the proper standing nlay petition the 
commission to adopt an interiln instream flow standard 
for streams in order to protect the public interest pending 
the establisillnent of a pcnnanent instreatn flow standard; 
(B) Any interim instrcan1 flow standard adopted under this 
section shall terminate upon the establisillnent of a perma-
nent instream flo\v standard for the stream on \vhich the 
interim standards \vere adopted; 
(C) A petition to adopt an interinl instreanl flow standard 
under this section shall set forth data and infonnation 
concerning the need to protect and conserve benefIcial 
instream uses of water and any other relevant and reason-
able inforrnation required by the comlnission; 
(D) In considering a petition to adopt an interinl instrealn flow 
standard, the commission shall weigh the importance of 
the present or potential instrean1 values with the impor-
tance of the present or potential uses of water for non-
instream purposes, including the econonlic impact of re-
stricting such uses; 
(E) The commission shall grant or reject a petition to adopt an 
interin1 instrealn flo\v standard under this section within 
one hundred eighty days of the date the petition is filed. 
The one hundred eighty days may be extended a Dlaxi-
mum of one hundred eighty days at the request of the 
petitioner and subject to the approval of the conlnlission; 
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(F) Interinl instreanl flo\v standards nlay be adopted on a 
stream-by-streaIll basis or nlay consist of a general in-
stream flow standard applicable to all streanlS within a 
specified area; 
(3) Protect stream channels fronl alteration whenever practicable to 
provide for fishery, wildlife, recreational, aesthetic, scenic, and 
other beneficial instream uses; 
(A) The commission shall require persons to obtain a pennit 
fronl the commission prior to undertaking a streanl chan-
nel alteration; provided that routine streaInbcd and 
drainageway nlaintenance activities and lnaintenance of 
existing facilities are exeIllpt fronl obtaining a pennit; 
(B) Projects which have comnlenced construction or projects · 
reviewed and approved by the appropriate federal, state, 
or county agency prior to the effective date of this chapter 
shall not be affected by this part; 
(C) The commission shall establish guidelines for processing 
and considering applications for stream channel altera-
tions consistent "vith section -93; 
(D) The conlnlission shall require fIling fees by users to acconl-
pany each application for streanl channel alteration; 
(4) Establish an instreanl flo\v progratn to protect, enhance, and 
reestablish, where practicable, benefIcial instreanl uses of wa ter. 
The commission shall conduct investigations and collect in-
stream flow data including fishing, \vildlife, aesthetic, recrea-
tional, water quality, and ecological inforn1ation and basic 
streamflow characteristics necessary for detern1ining instreanl 
flow requirenlents. 
The commission shall implelnent its instrcanl flow standards \vhen 
disposing of water fronl state \vatershcds, including that reIlloved by \vells or 
tunnels where they may affect strealn flo\v, and when regulating use of lands 
and waters within the state conservation district, including \vater 
development. 
PART VII. '''ELLS 
§ -81 Definitions. As used in this part, unless the context otherwise 
req uires, the terms: 
"Abandoned well" nleans any \vell that has been pernlanently discon-
tinued. Any well shall be deenled abandoned \vhich is in such a state of 
disrepair that continued use for the purpose of obtaining ground water is 
impractical. 
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"Installation of pumps and puolping equipolent" Olcans the proce-
dure clllployed in the placelnent and preparation for operation of pun~ps 
and pumping equipment, including all construction involved in lllaklng 
entrance to the well, and establishing seals and repairs to existing 
installations. 
"Pump installation contractor" means any person, firm, or corp0.ra-
tion which is in the business of installing or repairing pumps and pUlllplng 
equipment. , 
"Pumps and pumping equipment" means any equipnlent or Inaten-
als utilized or intended for use in withdrawing or obtaining ground water. It 
includes seals, tanks, fittings, and controls. , 
"Repairs" means any change, re~lacenle~lt, or other ,a'lteratlon ~f any 
well, pump, or pumping equipment whIch requIres a breakIng or openIng of . 
the well seal. 
"Well" shall be as dcfIned in section -3. 
"Well construction" means the producing of any \vell, including the 
construction, alteration, or repair thereof, but excluding the installation of 
pumps and pumping equipment. 
"Well driller" means any perSOIl, finn, or corporation which con-
structs, alters, or repairs wells. 
"Well seal" means an approved arrangenlent or device used to cap a 
well or to establish and maintain ajunction between the casing or curbing of 
a well and the piping or equipment installed therein, the purpose or function 
of which is to prevent pollutants from entering the well at the other ternlinal. 
§ -82 Pon'ers and duties of the cOlluuissioll. In addition to its other 
powers and duties, the commission shall: 
(1) Require registration of all existing wells, as provided in section 
-83; 
(2) Require permits for \vell construction and for installation of 
pumps and pumping equipment as provided in section -84; 
(3) Require well completion reports, as provided in section -85; 
(4) Develop well construction and installation sta,ndards for pumps 
and pumping equipment, as provided in secti9n -86; and 
(5) Adopt, modify, and enforce all rules and orders necessary to 
carry out this part. 
§ -83 Registration of all existing ,,'ells. Any person owning or 
operating any well shall register the \vell \vith the conlnlission. Registration 
shall be on the forms provided by the commission. The registration report 
shall include such information as prescribed by the comnlission, including 
the water use permit number; the location of the well; the diameter of the 
well; the maximum capacity of the well; the nalne of the well driller "vho 
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constructed the well; and the naIne of the punlp installation contractor \vho 
installed the pump and pUlllping equiplllent. 
The commission may deny the issuance of a water use permit under 
part IV, until such time as the applicant registers all wells which the appli-
cant owns or operates. 
§ -84 Permits for well construction and pump installation. (a) No 
well construction and no installation of pumps and pumping equipnlent 
shall commence without appropriate permit from the commission. An 
application for a perlllit for well construction shall be required for all areas 
of the State including water management areas and shall be made by the well 
driller who will construct the \vell. An application for a pennit for installa-
tion ofa purnp and pumping equipnlent shall be made by the punlp installa-
tion contractor who will install the pUlnp and pUInping equipnlent. 
(b) Every application shall contain such data prescribed by the com-
mission, including the applicant's name; the applicant's license number; the 
name and address of the person who will control and operate the well; in 
water management areas, the water use permit number; the location of the 
well; the proposed depth and method of well construction; the size and 
expected capacity of the well; and a description of the pump and pUlllPing 
equipment to be installed. 
(c) The commission may issue a permit only if the proposed construc-
tion complies with all applicable laws, rules, and standards. Before acting on 
any application, the COlllll1ission shall cause the application to be reviewed 
by the department of health for cOlnpliance with their rules and standards 
concerning, among other things, the appropriateness of the well location. 
(d) Every perInit shall direct the \vcll driller and pUll1P installation 
contractor to fIle a \vell coolpletion report, as provided in section -85. 
The pernlit shall be protninently displayed at the site of the \vell at all titHes 
until the well construction or the pU01P and putnping equiptllent installation 
is completed. 
(e) The holder of a perolit for well construction, \vith the approval of 
the commission, may change the location of the well before construction is 
completed. An application to change the location shall describe the location, 
the proposed depth and method of construction, and the size and expected 
capacity of the new well. It shall also describe the 111anner of scaling or 
plugging the incol11plete and abandoned \vell. The cotl1I11ission shall caus.e 
all such applications to be revie\ved by the department of health for conlph-
ance with their rules. and standards concerni ng, anlong other things, the 
appropriateness of the location of the \vell. The comnlission nlay i.ssue ~n 
amended pennit if it detenllines that the proposed new \vell locatIon \vIll 
serve the same use as the original well and dra\v upon the saOle supply of 
water and will not be contrary to any applicable la\v, rule, order, or regula-
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tion, and that the incomplete and abandoned well will be sealed or plugged 
in a manner to prevent waste ofwatcr and dalnage to the water supply and to 
protect the public from harm. 
(f) Any applicant whose application is rcjccted nlay obtain a hearing 
before the coolnlission by filing \vithin thirty days of the olailing of the 
notice of rejection a written petition requesting such a hearing. The hearing 
shall be conducted pursuant to part I. 
(g) The commission olay suspend or revoke a perolit, after notice and 
hearing, on any of the following grounds: 
(1) Material misstatement or misrepresentation in the application 
for a permit; . 
(2) Failure to cOlllply with the provisions set forth in the perolit; 
(3) Wilful disregard or violation of any provision of this part or any . 
rule adopted pursuant thereto; or 
(4) Material change of circumstances or conditions existing at the 
time the peroli t was issued. 
§ -85 \Vell cOlnpletion report. \Vithin thirty days after the comple-
tion of the well, the well driller and pump installation contractor shall file 
with the comnlission a written report containing such infornlation pre-
scribed by the conlmission, including, as appropriate: the depth, thickness, 
and character of the differcnt straia penctrated and the location of water-
bearing strata; the date of cOlnpletion of the \vcll; the length, size, and \veight 
of the casing and a desc'ription of the placelllcnt of the casing; the size of the 
drilled hole; where the well is sealed ofT; the type of seal; the nunlber of cubic 
feet pcr sccond or gallons pcr nlinute of flo\v fronl the \vell; the pressure in 
pounds per square inch, if a flowing wcll, and the static \vatcr levcl and watcr 
temperature, if a nonflowing \vell; and a cheolical analysis of a water salnple 
drawn from the well. 
§ -86 'Veil construction and pUlnp installation standards. (a) The 
conlInission shall adopt l11ininlunl standards for the construction of \vells 
and the installation of purnps and punlping equipnlent. The standards shall 
be such as to ensure the safe and sanitary nlaintenance and operation of 
wells, the prevention of waste, and the prevention of contanlination of the 
waters. The mininlum standards for \vell construction shall include the 
criteria for well location and thc procedurcs for grouting, scaling, capping, 
and plugging wells. Thcy shall also provide for the installation of dcvices to 
measure the amount of ground \vater being \vithdra\vn from the wells. The 
minimum standards for the installation of pumps and pU111ping equipnlent 
shall includc the rcquircd equiplnertt characteristics and construction. 
(b) If any \vcll construction or pUIllP installation standard is violated 
and as a consequence ground water is wasted or any well is contanlinated, 
the commission, after giving notice of the defect to the owner of the land on 
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which the well is located and giving such owner a reasonable time to correct 
the defect, may itself correct the defect and charge the land o\vner for the 
cost of such correction. Such cost constitutes a lien on the land until paid. 
The lien may be foreclosed in any court of COI1lpetent jurisdiction. and in 
such foreclosure suit, the court shall allow the conllnission reasonable 
attorney's fees. 
§ -87 Abandonment of ,,,ells. \Vhen a ,veIl is abandoned, the owner 
shall fill and seal the well in a manner approved by the commission. Before 
abandontllent, the owner shall fIle with the C0I11111ission a report showing the 
owner's name and address; the water use pernlit nUlllber, if any; the naIHe 
and address of the well driller who ,vill be employed to perform the \vork 
required for abandonnlent; the reason for abandonnlent; a description of the 
work to be perforIned to effect the abandonment; and such other inforIna-
tion as the board nlay require. 
PART VIII. STREAl\l DIVEn.SION 'YORKS 
§ -91 Definition. In this part: 
"Stream diversion works" tHeans any artificial or natural structure 
emplaced within the streanl for the purpose of diverting streanl \vater. 
§ -92 Registration of existing streanl diYersion works. Any person 
owning or operating a streanl diversion \vorks \vithin or outside of a water 
manageJllent area shall register such \vork \vith the cOI11tllission. Registra-
tion shall be on the fOrIns proviued by the conllnission. H.eporting require-
ments on the registration fornls shall be reasonable. 
§ -93 Pennits for construction or alteration. No person shall con-
struct or alter a strearn diversion works, other than in the course of nonnal 
maintenance, without first obtaining a pernlit fronl the cOtlltnission. The 
commission may impose such reasonable conditions as are necessary to . 
assure that the construction or alteration of such strealll diversion \vorks \vill 
not be inconsistent \vith the genera! plan and land use policies of the State 
and the affected county. Nothing in this section shall be construed to be 
inconsistent with part IV. 
A person proposing to construct or alter a streaIn diversion \vork shall 
apply to the commission for a pernlit authorizing such construction or 
alteration. The application shall contain the following: 
(1) Name and address of the applicant; 
(2) Nanle and address of the o\vner or o\vners of the land upon ' 
which the works are to be constructed and a legal description of 
such land; 
(3) Location of the ,York; 
(4) Engineering drawings sho,ving the detailed plans of construc-
tion; 
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(5) Detailed specifications of construction; 
(6) Name and address of the person who prepared the plans and 
specifIcations for construction; 
(7) Narne and address of the person who \vill construct the proposed 
work; 
(8) General purpose of the proposed work; and 
(9) Such other information as the c0111Inission Inay require. 
§ -94 Conlpletion report. Within thirty days after the cOll1pletion of 
construction or alteration of any stream diversion work, the permittee shall 
file a written statement of completion \vith the commission. The con1mis-
sion shall designate the form of such statement and such information as it 
shall req uire. 
§ -95 Abandonnlent. Any o\vner of any strean1 diversion work 
wishing to abandon or remove such work shall first obtain a permit to do so 
from the commission. 
PART IX. NATIVE HA\VAIIAN 'VATER RIGHTS 
§ -101 Native Hawaiian water rights. (a) Provisions of this chapter 
shall not be construed to amend or modify rights or entitlements to \vater as 
provided for by the Hawaiian Homes Commission Act, 1920, as an1ended, 
and by chapter 175, relating to the Molokai irrigation systen1. 
(b) No provision of this chapter shall diminish or extinguish trust 
revenues derived from existing \vater licenses unless compensation is 111ade. 
(c) Traditional and customary rights of ahupua'a tenants \vho are 
descendants of native 11awaiians who inhabited the 11a\vaiian Islands prior 
. to 1778 shall not be abridged or denied by this chapter. Such traditional and 
customary rights shall include, but not be limited to, the cultivation or 
propagation of taro on one's own kuleana and the gathering of hihi\vai, 
'opae, 'o'opu, liInu, thatch, ti leaf, aho cord, and Il1edicinal plants for 
subsistence, cultural, and religious purposes. 
(d) The appurtenant water rights ofkuleana and taro lands, along \vith 
those traditional and customary rights assured in this section, shall not be 
diminished or extinguished by a failure to apply for or to receive a permit 
under this chapter." 
SECTION 3. Section 26-15, Hawaii Revised Statutes, is aInended to 
read as follows: 
"§26-15 Deparhnent of land and natural resources. The department of 
land and natural resources shall be headed by an executive board to be 
known as the board of land and natural resources[.], except for 111atters 
relating to the state water code where the commission on water resource 
manageInent shall have exclusive jurisdiction and final authority. 
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The board shall consist of six lllembers one from eaGh land district 
and two at large. The appointment, tenure, and'rellloval of the lllembers and 
the filling of vacancies on the board shall be as provided in section 26-34. 
The governor shall appoint the chairperson of the board from among the 
melnbers thereof. 
!he board nlay delegate to the chairperson such duties, powers, and 
authorIty, or so much thereof, as may be la\vful or proper for the perfonn-
ance of the functions vested in the board. 
. The chairp~rson of the b.oard shall serve in a full-time capacity. The 
chaIrperson shall, In that capacIty, perform those duties, and exercise those 
powers and authority, or so much thereof, as may be delegated by the board. 
The department shall manage and administer the public lands of the 
State [an~ the wat~r resources] and minerals thereon, including the soil 
c~ns~rvatlon funchon, the forests and forest reserves, aquatic life and 
~I1dhfe resources, aquaculture prograllls, and state parks, including historic 
sItes. 
The functions and authority heretofore exercised by the conlnlission-
er and board of public lands (including the hydrography division and the 
bureau of conveyances), the Ha\vaii Vt'ater authority, the C0l1101ission on 
ground water resources, the Ha\vaii land developnlcnt authority, the soil 
conservation comnlittec, and the cOlllmission on historical sitcs and the 
function of managing the state parks and the function of promoting the 
conservation, development and utilization of forests, including the regula-
tory powers over the forcst reserve, aquatic life and wild life rcsources of the 
State heretofore exercised by the board of conlIllissioners of agriculture and 
forestry as heretofore constituted are transferred to the departnlent of land 
and natural resources established by this chapter." 
SECTION 4. The C0I11nlission shall adopt interil11 instrcanl flow 
standards as follows: 
(1) Windward Oahu by July 31,1987; 
(2) East Maui and Kauai by December 31, 1987; 
(3) Hawaii and. Molokai by July 1, 1988; and 
(4) West Maui and Lee\vard Oahu by December 31, 1988. 
The commission may alter priorities relative to given areas, and rnay extend 
the time needed for completion in the event contested case hearings or court 
appeals, relative to establishing interinl instreanl standards develop during 
this period. 
SECTION 5. (a) There is established within the legislative reference 
bureau for adnlinistrative purposes a revic\v cornnlission on the state \vater 
code consisting of seven rnenlbers appointed by the president of the senate 
and the speaker of the house of representatives. The revie\v cOlllnlission 
shall be directly accountable to the legislature. The review cOlnrnission shall 
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perform a comprehensive revie\v of the state \vater code and the develop-
ment of recommendations for its improvenlent. The review shall include, 
but not be litnited to, the following: (1) all \vater issues addressed in the state 
water code; (2) other water matters of fundamental inlportance which 
should be dealt with in a state water code, but which have not yet been 
incorporated, such as the identification and defInition of public and private 
rights to waters, the institution ofa comprehcnsive statewidc pennit systenl 
to regulatc all types and uscs of wat~r, the integration of watcr quality and 
water quantity nlatters for a unified management of the resource by a single 
lead agency; and (3) the appropriate agencies of the state and county levels 
responsible for protecting, developing, and controlling water, their ainls and 
objectives, the necessary powers to be conferred upon thenl, and their 
organizational support. 
(b) The review commission shall begin its review work five years 
following the passage of a state water code by the legislature and shall 
complete its \-vork within a period oft\vo years, culnlinating in a report of its 
findings and reconlmcndations to the legislature. The review conlInission 
shall cease to exist"one year after the sublni ttal of the report. 
SECTION 6. No provision in this Act shall be considered to be a 
mandate under Article VIII, Section 5 of the State Constitution, for a 
political subdivision to undertake new progranls or to increase the level of 
services under existing programs of that political subdivision. 
SECTION 7. If any portion of this Act, or the application thereof to 
any person or circumstance is held to be invalid, the invalidity does not 
affect other provisions or applications of the Act which can be given effect 
without the invalid provision or application, and to this end the provisions 
of this Act are severable. 
SECTION 8. Chapters 176, 1760, 177, and 178, Hawaii Revised 
Statutes, are repealed two years from the effcctive date of this Act. In tl~e 
event of conflict, this chapter, and rules established hereunder, shall prevail. 
SECTION 9. There is appropriated out of the general revenues of the 
State of Hawaii the sum of $ 861,000 or so much thereof as nlay be necessary 
for fiscal year 1987-1988, and $410,000 or so much thereof as may be 
necessary for fiscal year 1988-1989, for the purposes of this Act. The sum 
appropriated shall be expended by the departnlent of land and natural 
resources. 
SECTION 10. This Act shall take effect on July 1,1987. Ho\vever, the 
board of land and natural resources shall prepare all the necessary regulation 
and organizational supp.ort to implenlent this Act upon its passage. 
(Approved rvlay 29, 1987.) 
Note 
l. So in original. 
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Statc of lIa\V[\iI 
DEPAHTl\IENT OF LAND AND NATUHAL nESOUnCES 
Division of WlItCl' alld Lnnd Dcvclopmcnt 
HOIlOI ul u, lIn \V aii 
Novcmber 20, 1987 
Chairpcrson and [\lcmbcrs 
Board of Land and Natural ncsourccs WIT H D RAW N 
Statc of Hm'JUii 
Honolulu, Hawaii 
Gentlemen: 
Adoption of an Interim Instrellm Flow Standards for 
East Maui Streams 
The State Water Code provides for the protection of inst!'eam uses 
in the State of Hawaii through the establishment of instream flow 
standards and the regulation of stream channel alterations. The Code 
requires the establishment of interim instream flow standards for the 
following areas by the dates indicated: 
Windward Oahu. 
East l\1aui and Kauai . 
Hawaii and l'vlolokai . . 
West l\1aui nnd Leeward Oahu . 
. . July 31, 1987 
. . . December 31, 1987 
July 1, 1988 
. December 31, 1988 
Interim standards for Windward Oahu were adopted by the Board on 
July 30, 1987. This submittal is for the adoption of interim standards 
for all East l\Iaui strenms. 
An "instream flow standnrd" is defined as a quantity or flow of 
water or depth of water which is requireo to he present fit a specific 
location in a stream system at certain specified times of the ye,l!' to 
protect fishery, wildlife, recreational, aes.thetic, scenic and other 
beneficial instream uses. 
An "interim instrearn flow standard" is n temporary standard of 
immediate applicability, adopted by the Commission on Water Resource 
Management (or the Board until ' the Commission is established), without 
the necessity of a public hearing and terminating upon the establishment 
of an instream flow standard. 
While instream ' flow standards, often referred to as permanent 
standards, are tied directly to the specific water requirements of the 
instream uses present, interim standards may be more general and 
applicable to an entire stream or drainage basin or possibly to all 
streams within a region. 
Two public information meetings and a county agency briefing were 
held on October 21-22, 1987 on the proposed interim standard for East 
Maui streams and rivers. The issues raised at the East Maui meetings 
are summarized in Exhibit A. 
The Division of Water and Land Development is recommending that 
the following 2-part interim standard be adopted: 
A. A flow equal to 60 percent of the median streamflow derived from 
actual flow records where available or estimated throup,-h the 
" I f I Q 1 466 AO•716 R1.711 E- O•959 CO. 111 emplrlca ormu a, =. x x x x , 
and adjusted to exempt existing diversions and established water 
rights. 
Item D-l 
Nov. 20, 1987 
B. A flow based on additional, more detailed data which in the opinion 
of the Board represents a better approximation of the water 
requirements of the identified instream valucs to be protected, and 
adjusted to exempt existing diversions and established water rights. 
The median flow of a stream is that flow which occurs 50% of the 
time. In applying the flow standard, median flow at the point of a 
proposed diversion would be determined, using either existinrr flow 
records or the USGS-derived formula. The median flow would then be 
multiplied by 60%. The resulting product is the instream flow which 
must be maintained downstream of the proposed diversion at all times 
unless natural weather conditions reduce streamflow below the standard. 
Existing diversions or established water rights, if any, would remain 
unaffected. 
The percentage of median flow to be maintained as an interim 
standard is based on techniques of estimating flow requirements for 
aquatic species. By providing a flow adequate to protect aquatic 
species, it is assumed that all other instream uses can be accommodated. 
Different percentag-es of flow produce differcnt levels of habitat quality: 
Desired Habitat . . . . . 60 - lOO% of median flow 
Survival (l\1inimum). . . . 30% of median flow 
l\1aintenance of 60% of the median stream flow is expected to sustain 
desired habitat conditions for most aquatic species, yet allow for some 
diversions to occur in consideration of potential agricultural and other 
offstream uses of stream water as required by the Water Code. 
Exhibit n provides a description of the U. S. Geolocical Survey formula 
and summal'izes the method that will be used to derive the standard. 
l\lonitoring and enforcement of the standard would be accomplished 
by department staff during routine stream surveys nnd during periodic 
si te visits. 
RECOl\1~.1ENDATION : 
That the Board approve and thereby establish interim in stream flow 
standards for East Maui streams as follows: 
A. A flow equal to 60 percent of the median streamflow derived from 
actual flow records where available or estimated through the 
.. If ' I Q 1 466 AO. 7l6 R1.7ll E- 0 • 959 CO. lll emplrlCa ormu a, =. x x x x , 
and adjusted to exempt existing diversions and established water 
rights. 
B. A flow based on additional, more detailed data which in the oplnlOn 
of the Board represents a better approximation of the water 
requirements of the identified instream values to be protected, and 
adjusted to exempt existing diversions and establish d water rights. 
Re pectfully i-------
~ ~~. fY4:,~ 
l\lA AB U T AG0l\10RI 
l\1an er-Chief Enginee 
Attach. 
APPROVED Bl\UTTAL 
WILLIAM Chairperson 
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EXHIBIT A 
Comments Received at Public Information Meetings on 
Interim Instream Flow Standards for East Maui Streams 
Fifteen persons attended the Hana public meeting on October 21, 
1987, and 41 persons attended the Kahului meeting the following 
~vening • Six persons attended the agency briefing. In addition to 
Interim standards, a number of related issues were ' raised such as 
implementation of the new State Water Code, water rights. hydropower 
development, and the reissuance of the East Maul water licenses. 
In reviewing the proposed range of flows to be adopted as interim 
standards. the consensus of public comment indicated a preference for 
100% of the median flow, while some considered 60' to be an acceptable 
flow--one which would allow for new diversions. Some individuals 
suggested that no further diversions be allowed until more biological data 
are collected and permanent standards are estabUshed. 
Use of the mean flow rather than the median flow in deriving 
estimates of streamflow was recommended by some individuals who noted 
that mainland methods use mean flow. 
Some persons recommended setting interim standards on a 
stream-by-stream basis since there may be streams that do not need any 
instream flow standard, implying that there are some streams that have 
no instream uses to protect. 
The Maui County Department of Water expressed that it wants to 
obtain the maximum amount of water for Maul consumers. citing its 
proposal to relocate and enlarge stream diversion intakes to improve the 
Upcountry water system. The Department stated that if it is required to 
leave water in the streams to comply with interim standards, then in 
times of low flow and drought, Upcountry residents and farmers will not 
have enough water. County agencies also suggested that the State t 
rather than the applicant. be required to conduct studies to provide the 
additional data required under Part B of the proposed standards. 
Existing surface water users further stated that release of water to 
meet the standard. will severely impact sugar company operations as well 
as Upcountry Maul UHrs. These users urge the Department to insure 
that existinS user. are preserved and that the potentW beneficial 
economic use. of stream water are not precluded. 
However. the overriding concern of . East Maui residents is the 
reissuance of .ater Hcenses for continued use of the existing East Maui 
ditch system which diverts a major portion of Bast Maui streamflow. 
Some individuals maintained that the State Water Code does not 
specifically exempt existing diverters from compliance with interim 
instream fiow standards. These persons stated that even though a water 
license might require compliance. if interim standards exempt existing 
uses. and ex1s~lng uses take all of the water in the stream, there will be 
no flow remaining to protect instream uses. 
Community members requested and will be sent copies of this 
summary and the staff's recommendations to the Land Board. 
EXHIBIT B 
DERIVATION OF FLOW STANDARD FOR EAST MAUl STREAMS 
Interim IFS = Q x Selected percentage factor 
Where • IFS denotes instream now standard • 
• Q represents the actual median flow from gage records or 
the median flow computed using the formula shown below 
under Item 1 • 
• Percentage factor Is that selected from the range of flows 
indicated under Item 2. 
The standard would be applied so as to ensure that existing 
diversions and estabUshed water right., if any, will remain 
unaffected. 
1. Formula to Estimate Median Discharre 
Q = 1.468 x AO. 718 x R1•71l x E-O•959 x CO•lll 
where Q = median discharge (cu.bic feet per second) 
A = drainage area (square miles) 
R = mean annual precipitation (inches) 
E = mean elevation (feet) 
C = swamp cover (percent) 
The above equation 1. bued on the following assumptions: 
• That the site at which the median discharge is to be estimated 
haa long term perennial now. 
• That the drainage basin of the site has natural now (no 
inflow, diversion, regulation, etc.). 
2. Range of Flows to be Considered in Selectinr Percentage Factor 
Desirable kquatic Habitat 
Survival Aquatic Habitat • . 
80 - 100' of median flow 
30' of median flow 
State of HawaiI 
DEPARTMENT OF LAND AND NA TURAL RESOURCES 
Division of Water and Land Development 
Honolulu, IIawaii 
November 20, 1987 
Chairperson and IVlcmbers 
Board of Land and Natural Resources 
State of Hawaii 
WIT H D RAW N 
Honolulu, Hawaii 
Gentlemen: 
Adoption of an Interim Instream Flow Standards for 
Kauai Streams 
The State Water Code provides for the protection of in stream uses 
in the Stute of Hawaii through the establishment of in stream flow 
standards and the regulation of stream channel alterations. The Code 
requires the establishment of interim instream flow standards for the 
following areas by the dates indicated: 
Windward Oahu. . . • . . July 31, 1987 
East l\,luui and Kauai . . . December 31, 1987 
Hawaii and Molol;:ai . . . . . . . . . July 1, 1988 
West IVlaui and Leeward Oahu. . . . December 31, 1988 
Interim standards for Windward Oahu were adopted by the Board on 
July 30, 1987. This submittal is for the adoption of interim standards 
for all streams and rivers on the 'island of KauaL 
An "instream flow standard" is defined as a quantity or flow of 
water or depth of water which is required to be present at a specific 
location in a stream system at certnin specified times of the year to 
protect fishery, wildlite, recreational, aesthetic, scenic and other 
beneficial instream uses. 
An "interim in stream flow standard" is a temporary standard of 
immediate applicability, adopted by the Commission on Water Resource 
~1anagement (or the Board until the Commission is established), without 
the necessity of a public hearing and terminating upon the establishment 
of an instream flow standard. 
While instream flow standards, often referred to as permanent 
standards, are tied directly to the specific water requirements of the 
instream uses present, interim standards may be more general and 
applicable to an entire stream or drainage basin or possibly to all 
streams within a region. 
Two public information meetings and a county agency briefing were 
held on October 19-20, 1987 on the proposed interim standard for the 
Kauai streams and rivers. The issues raised at Kauai meetings are 
summarized in Exhibit A. 
The Division of Water and Land Development is recommending that 
the following 2-part interim standard be adopted: 
A. A flow equal to 60 percent of the median streamflow derived from 
actual flow records where available or estimated through the 
.. I f I Q 1 466 AO. 716 R1.7ll E- O. 959 CO. lll emplrlca ormu a, =. x x x x , 
and adjusted to excmpt existing diversions and estnblishcd water 
ric-hts. 
ITEM D-2 
,. 
Chnirperflon nnd Memberfl Novelllhrr 20. 1 !lR7 
lJoard of Lund und Natul'1l1 Hesourees 
B. A flow based on additional, more detailed data which in the opinion 
of the Board represents a better approximation of the wuter' 
requirements of the identified instrenm values to be proteetpd, nnd 
adjusted to exempt existing diversions and established water rights. 
The median flow of a stream is that flow which occurs 50% of the 
time. In applying the flow standard, median flow at the point of a 
proposed diversion would be deterMined, using either existing flow 
records or the USGS-derived formula. The median flow would then be 
multiplied by 60%. The resulting product is the instream flow which 
must be maintained downstream of the proposed diversion at all times 
unless natural weather conditIons reduce streamflow below the standnrd. 
Existing diversions or established water rights, if any, would remain 
unaffected. 
The percentage of median flow to be maintained as an interim 
standard is based on techniques of estimating flow requirements for 
aquatic species. By providing a flow adequate to protect aquatic 
species, it is assumed that all other instrenm uses can be accommodnted. 
Different percentages of flow produce different levels of habitat q unlity: 
Desired Habitat . . . . . 60 - 100% of median flow 
Survival (l\1inimum). . .. 30% of median flow 
Maintenance of 60% of the median stream flow is expected to sustain 
desired habitat conditions for most aquatic species, yet allow for some 
diversions to occur in consideration of potential agricultural and other 
offstream uses of stream water as required by the Water Code. Exhibit 
B provides a description of the U. S. Geological Survey formula and 
summarizes the method that will be used to derive the standnrd. 
I\Jonitoring and enforcement of the standnrd would be accomplished 
by DOWALD staff during routine stream surveys and during periodic site 
visits. 
RECOMMENDATION: 
That the Board approve and thereby establish interim instream flow 
standards for streams and rivers on the island of Kauai as follows: 
A. A flow equal to 60 percent of the median streamflow derived from 
actual flow records where available or estimated through the 
.. I f I Q 1 466 A O• 716 p,1.711 E- 0 • 959 CO. 111 , emplrlca ormu a, =. x x.. x · x 
and adjusted to exempt existing diversions and established water 
rights. 
B. A flow based on additional, more detailed data which in the opinion 
of the Board represents a better approximation of the water 
requirements of the identified instrenm values to be protected, and 
adjusted to exempt existing . ersions nnd established water rights. 
Attach. 
OR SUBMITTAL 
rllA AB U TAGOr,10RI 
l\1an .. ..,er-Chief Engi er 
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EXHIBIT A 
Comments Received at Public Information Meetings on 
Interim Instream Flow Standards for Kauai Streams 
On October 19, 1987, 21 persons attended the Hanalei meeting and 
nine persons attended the Lihue meeting the following evening. Four 
persons attended the public agency briefing. In addition to interim 
standards, implementation of the new Water Code, water rights, and 
hydropower development were discussed. 
Public comment and recommendations on interim standards ranged 
from requests for a moratorium on all diversions until permanent 
standards are established to setting the standard at 100'. 75%. and 60% 
of the median flow. Lower percentages were thought to provide greater 
opportunity for new diversions. 
Use of the mean flow rather than the median flow was recommended 
by some individuals who noted that mainland methods used the mean 
flow. 
Kauai community members also believe that Kauai and East Maui are 
different and thought that they might require different interim 
standards. In addition. they questioned the use of the same formula for 
estimating flow since they thought that Kauai and East Maui exhibit 
different climatology. geology. and hydrology. 
Kauai community members expressed concern over "grandfathering" 
existing uses in that existing uses limit the use of streamflow by other 
smaller farmers and would effectively lower the instream flow standard 
since existing uses must be honored. On the other hand, existing 
surface water users clearly stated that they support the proposal to 
allow existing diversions to continue unaffected since any diminishment 
would endanger the survival of sugarcane production. 
Wai'Ola, a Kauai river conservation organization, has proposed that 
a statewide study and inventory of river, stream and estuary resources 
be undertaken to identity those resources in need of protectton by a 
river conservation program, and that water development be deferred 
until the foregoing inventory is completed. Wai'Ola asks that special 
consideration be given to the following Kauai streams: Waialae Stream, 
Lumahai River, Nualolo Aina Stream, Hanalei River. Hanakapiai Stream, 
Kalalau Stream. and ' Koaie Stream. Wai'Ola identified the following 
Maui streams for special consideration: Hanawi. Kahakuloa, Palikea 
(including Pipiwai and Oheo Gulch). Wai 'Ola has recommended that 
interim standards be set at 100\ ot the mean historically observable flow 
and on a stream-by-stream basis. 
Finally. some individuals suggested that an instream flow standard 
for aquatic species may not be adequate tor instream recreational uses. 
Community members requested and will be sent copies of this 
summary and the staft's recommendations to the Land Board. 
EXHIBIT B 
DERIVATION OF FLOW STANDARD FOR KAUAI STREAMS 
Interim IFS = Q x Selected percentage factor 
Where • IFS denotes instream flow standard • 
• Q represents the actual median flow from gage records or 
the median flow computed using the formula shown below 
under Item 1 . 
• Percentage factor is that selected from the range of flows 
indicated under Item 2. 
The standard would be applied so al to ensure that existing 
diversions and established water rights, if any, will remain 
unaffected. 
1. Formula to Estimate Median Discharge 
Q = 1.466 x AO. 716 x Rl •711 x E-O•959 x CO. ll1 
where Q = median discharge (cubic feet per second) 
A = drainage area (square miles) 
R = mean annual precipitation (inches) 
E = mean elevation (feet) 
C= swamp cover (percent) 
The abOve equation is based on the following assumptions: 
• That the site at which the median discharge is to be estimated 
has long term perennial flow. 
• That the drainage basin of the lite haa natural flow (no 
inflow, diversion, regulation, etc.). 
2. Range of Flows to be Conlidered in Selecting Percentage Factor 
Desirable ' Aquatic Habitat 
Survival Aquatic Habitat . . 
80 - 100' of median flow 
30' of median flow 
-APPENDIX C 

COMMISSION 
ON WATER 
RESOURCE 
MANAGEMENT 
The Nominating Committee for the Commission 
on Water Resource Management is seeking appli:. 
cants for: 
-4 positions on the Commission on Water R~ 
source Management . 
-First Deputy, for water resources, Depart-
ment of Land and Natural Resources 
Persons to ' be appointed to the Commission on 
Wa ter ' Resource . ~tanagement are required to 
have "substantial experience in the area of water 
resource management." This may include experi-
ence in the public sector at the county, state, or 
federal government levels; private sector experi-
ence: academic or research experience; or any 
other relevant experience. 
The person to be appointed to the position of 
First Deputy, for water resources, Department of 
Land and Natural Resources, is to "have experi-
ence in the area of · water resources" and will 
serve as deputy to the Chairperson of the Com-
mission. Relevant" experience may include experi-
ence in the public sector at the county, state, or 
federal government levels; private sector expert.-
ence; academic or research experience; or any 
other relevant experience. The deadline for appli~ 
cations is August 14, 1987. 
Applicants for either the positions on the 
Commission or the position of First Deputy are 
asked to submit a letter of application to the 
Nominating Committee and to provide in or with 
that letter, the applicanfs name, address, and 
phone number where the applicant can be reach-
ed during working hours, and a description of the 
applicant's relevant experience. The deadline for 
applications is August 14, 1987. 
Applications, and requests for further inform~­
tion regarding the responsibilities of the Commis-
sion should be mailed to: 
Nominating Committee 
Commission on Water Resource Management 
c/o Department of Land and Natural Resources 
P.O. Box 621 
Honolulu, Hawaii 96809 
(Hon. S.B. & Adv. July 26, 1987 . (A-72988) 
(Hon. Adv. Aug. 20, 1987 (A-73626) 
APPENDIX D 

CHRONOLOGY OF EVENTS 
Upon the passage of the State water Code, the immediate 
tasks before the DEpartment of Land and Natural Resources were 
to develop an implementation plan for the Code, prepare for the 
establishment of the Commission on Water Resources Management, 
prepare administrative rules for the Code, expand the instream 
use protection program statewide, and set interim instream flow 
standards according to the schedule set out in the Code, and set 
the groundwork for the preparation of the Hawaii water Plan. 
A chronology of events follows: 
Date 
April 30, 1987 
May 29, 1987 
July 1, 1987 
July 6 & 7, 1987 
July 27, 1987 
Event 
Act 45, SLH 1987, is enacted by the 
Legisla.ture. 
Governor Waihee signs the State water Code 
into law. 
State water Code becomes officially 
effective. 
DLNR public information meetings for 
Windward Oahu interim instream flow 
standards. 
Commission on Water Resource Management 
nominating committee formed. 
1 
Date 
July 30, 1987 
September 28, 1987 
Event 
Windward Oahu interim instream flow 
standards adopted by the Board of Land and 
Natural Resources. 
List of Commission nominees submitted to 
Governor Waihee. 
October 19-22, 1987 DLNR public information meetings and county 
briefings for Kauai and East Maui interim 
instream flow standards. 
October 22, 1987 
November 17, 1987 
November 19, 1987 
December 21, 1987 
Governor Waihee appoints Commission 
members. 
DLNR-county council briefings on the Hawaii 
Water Plan. 
Action on interim instream flow standards 
for East Maui and Kauai deferred. Matter 
to be taken up by the . new Commission upon 
adoption of administrative rules. 
First official meeting of the Commission on 
Water Resource Management 
2 
APPENDIX E 

Date 
1/13/88 
1/20/88 
1/27/88 
2/10/88 
SCHEDULE OF FUTURE COMMISSION MEETINGS 
Topic 
Discussion on draft of Administrative Rule 
13-167. Discuss and review Criteria and 
List of Prioritized Streams for East Maui 
and Kauai Interim Flow Standards. 
Finalize revision to Administrative Rules 
13-167 & 13-168. Distribute draft 
Administrative Rules 13-169, Protection of 
Instream Uses of Water, 13-170, Hawaii 
Water Plan, and 13-171, Regulation of Water 
Management Areas, to the Commission. 
Finalize revisions to Chapters 169 and 
170. Review and discuss Administrative 
Rule 13-171. 
Finalize revision to Administrative Rule 
13-171. Commission action required to 
approve submittal ~uthorizing the holding 
of public hearings subject to the 
Governor's approval. 
1 
Date 
2/17/88 
4/20/88 
5/25/88 
6/15/88 
Topic 
Commission meeting to discuss and review 
proposal for interim instream standards for 
East Maui and Kauai. Briefing on Pearl 
Harbor Ground Water Control Area. 
Commission action required to approve 
adoption of administrative rules and 
authorize submittal to Governor for final 
approval. (Note: if there are substantial 
changes to the rules, a second set of 
public hearings must be scheduled). Submit 
rules to Attorney General for final 
approval. 
Commission meeting to approve interim 
instream flow standards for East Maui and 
Kauai. Briefing on Hawaii and Molokai 
concerns regarding interim instream flow 
standards. 
Commission meeting to approve interim 
instream flow standards for Hawaii and 
Molokai. 
2 
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